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Case Law 

United States 

Virginia Uranium, Inc. v. Warren, 848 F.3d 590 (4th Cir. 2017) 

The US Court of Appeals for the Fourth Circuit affirmed the lower court ruling that 
under the Atomic Energy Act conventional uranium mining on non-federal land is 
not regulated by the Nuclear Regulatory Commission (NRC). 

In the United States District Court for the Western District of Virginia, the 
plaintiffs, a collection of uranium mining companies and owners of land containing 
uranium deposits, challenged a Commonwealth of Virginia moratorium on 
conventional uranium mining. The plaintiffs alleged that the state moratorium was 
pre-empted by federal law under the Supremacy Clause of the US Constitution.1 
Officials for the Commonwealth of Virginia moved to dismiss the plaintiffs’ 
complaint, which was granted by the District Court. The District Court found that 
the Virginia moratorium on uranium mining was not pre-empted by federal law.2 
Specifically, the District Court stated that the Atomic Energy Act3 does not give the 
NRC the authority to regulate the conventional mining of uranium deposits that are 
on non-federal lands.4 Additionally, the District Court found that Virginia’s 
implementation of the uranium mining moratorium did not intrude on an activity 

                                                      
1. The Supremacy Clause of the US Constitution is a conflict-of-laws type of provision with a 

long-standing history in American jurisprudence. Under the Supremacy Clause, if there is 
a clash between federal and state law, then federal law prevails and the state law is 
invalid. There are several types of pre-emption under the Supremacy Clause: express 
pre-emption, where Congress specifically states that a federal law pre-empts state law; 
field pre-emption, where federal laws are so pervasive in a field or area that states cannot 
create laws in that same field or area; and conflict pre-emption, where it would be 
impossible to comply with both state law and federal law or the state law places an 
obstacle in achieving Congressional objectives. 

2. Virginia Uranium, Inc. v. McAuliffe, 147 F. Supp. 3d 462, 478 (W.D. Va. 2015). 
3. The Atomic Energy Act is the fundamental US law on both the civilian and the military 

uses of nuclear materials. On the civilian side, it provides for both the development and 
the regulation of the uses of nuclear materials and facilities in the United States, declaring 
the policy that “the development, use, and control of atomic energy shall be directed so as 
to promote world peace, improve the general welfare, increase the standard of living, and 
strengthen free competition in private enterprise.” The Act requires that civilian uses of 
nuclear materials and facilities be licensed, and it empowers the NRC to establish by rule 
or order, and to enforce, such standards to govern these uses as “the Commission may 
deem necessary or desirable in order to protect health and safety and minimize danger to 
life or property.” Commission action under the Act must conform to the Act’s procedural 
requirements, which provide an opportunity for hearings and Federal judicial review in 
many instances. The Act is codified at 42 USC §§ 2011-2021, 2022-2286i, 2296a-2297h-13 
(1954). Because the Atomic Energy Act provides the NRC authority to regulate the civilian 
use of nuclear materials and facilities in order to protect public health and safety, laws 
motivated by radiological safety concerns are solely within the province of the federal 
government through field pre-emption under the Supremacy Clause. Pacific Gas & Elec. 
Co. v. State Energy Resources Conservation & Dev. Comm’n, 461 US 190 (1983). However, 
under the Agreement State Program, states may voluntarily enter agreements with the 
NRC in which the NRC discontinues portions of its regulatory authority and allows the 
state to act in its stead so long as the states meet certain requirements. 

4. Virginia Uranium, supra note 2, at 471. 



CASE LAW 

72 NUCLEAR LAW BULLETIN No. 99, VOL. 2017/1, NEA No. 7366, © OECD 2017 

that the Atomic Energy Act clearly committed to the NRC’s regulatory authority 
because the Atomic Energy Act does not specifically regulate these activities.5 

As a result of the District Court’s decision to grant the motion to dismiss its 
complaint, the plaintiffs appealed the ruling to the US Court of Appeals for the 
Fourth Circuit. On appeal, the plaintiffs reasserted that the Virginia moratorium was 
pre-empted by the Atomic Energy Act.6 The Court of Appeals affirmed the lower 
court’s decision that the Virginia moratorium on conventional uranium mining was 
not pre-empted by federal statute.7 In affirming the District Court’s decision, the 
Court of Appeals rejected three arguments raised by the plaintiffs.  

First, the Court of Appeals addressed whether conventional mining was an 
activity regulated by the NRC under the Atomic Energy Act.8 In rejecting this first 
argument, the Court of Appeals deferred to the NRC’s interpretation of its authority 
under the Atomic Energy Act – the NRC does not have authority to regulate 
conventional uranium mining on non-federal land, as is the case here.9 Second, the 
Court of Appeals addressed arguments concerning the storage of uranium ore 
millings and tailings, which the plaintiffs argued is an NRC-regulated activity that 
was effectively banned by the Virginia moratorium out of concern for radiological 
hazards associated with such activities. The Court of Appeals declined, however, to 
look at the moratorium’s effects on uranium ore millings and tailings storage and 
distinguished cases in which state laws that indirectly regulated activities that fell 
within the scope of the Atomic Energy Act were deemed pre-empted.10 Finally, the 
plaintiffs argued that the Virginia moratorium prevents full implementation of the 
objectives of the Atomic Energy Act.11 In addressing this argument, the Court of 
Appeals looked at several facts about the uranium supply in the United States and 
found that Virginia’s moratorium would not materially affect the purposes and 
objectives of the Atomic Energy Act.12 

United States v. Energy Solutions, Inc.; Rockwell Holdco, Inc.; Andrews County 
Holdings, Inc.; and Waste Control Specialists, LLC. (D. Del. June 21, 2017) 

In 2016, the United States, acting through the US Department of Justice, commenced 
an action in United States District Court in Delaware seeking to enjoin the 
acquisition of Waste Control Specialists, LLC (WCS) and its parent company by 
Energy Solutions, Inc., and its parent. WCS and Energy Solutions are competitors in 
the market for the disposal of low-level radioactive waste (LLRW) produced by 
commercial generators of such material. The vast majority of this type of waste is 
generated by nuclear power plants, which produce such waste during both 
operations and decommissioning. The United States alleged that the proposed 
acquisition was unlawful under Section 7 of the Clayton Act, 15 USC § 18. That 
provision prohibits a merger “in any line of commerce or in any activity affecting 
commerce in any section of the country”, where “the effect of such acquisition may 
be substantially to lessen competition, or to tend to create a monopoly”. Because the 
case did not involve health and safety issues or protection of the public from 
radiological hazards, the US Nuclear Regulatory Commission was not a party to the 
case and did not take a position with respect to the proposed acquisition. 

                                                      
5. Ibid. at 476. 
6. Ibid. at 478. 
7. Virginia Uranium, Inc. v. Warren, 848 F.3d 590, 593 (4th Cir. 2017). 
8. Atomic Energy Act, supra note 3, § 2021(k). 
9. Virginia Uranium, supra note 7, at 596. 
10. Ibid. at 598. See also Skull Valley Band of Goshute Indians v. Nielson, 376 F.3d 1223 (10th Cir. 

2004); Entergy Nuclear Vermont Yankee, LLC v. Shumlin, 733 F.3d 393 (2d Cir. 2013). 
11. Virginia Uranium, supra note 7, at 599. 
12. Ibid. 
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The court agreed with the United States that the acquisition would have 
anticompetitive effects in the markets for the disposal of both lower-activity LLRW 
(i.e. class A waste) and higher-activity LLRW (i.e. class B and C waste) in the 38 US 
territories (36 states plus the District of Columbia and Puerto Rico) in which facilities 
owned by Energy Solutions (in Clive, Utah) and WCS (in Andrews, Texas) are the only 
places that will accept such waste. The court found that for both higher-level and 
lower-level LLRW, the result of the merger would be that Energy Solutions would 
hold an “undue percentage of the relevant product market”, which would in turn 
harm competition. 

The court rejected several arguments raised by Energy Solutions and WCS in 
defence of the acquisition. First, it rejected defendants’ arguments that there were 
alternatives to disposal, such that the relevant markets should have been defined 
more broadly (and such that the extent of the combined market power of Energy 
Solutions and WCS would be less). Specifically, the court rejected the assertion that 
generator storage, on-site burial and waste minimisation were alternatives that 
should have been included in defining the relevant market. The court also rejected 
the defendants’ assertions that other competitors could easily enter the market and 
that WCS is a “failing firm” that would go out of business absent the acquisition. The 
court noted that there were other potentially available purchasers of WCS.  

As a result of its findings, the court enjoined Energy Solutions’ acquisition of 
WCS. 

Cooper v. Tokyo Electric Power Company, No. 15-56426 (9th Cir. 2017) 

Even though Japan’s nuclear liability law channels liability for nuclear damage 
exclusively to nuclear operators and provides for unlimited liability, a 
Fukushima-related lawsuit brought in 2012 is still pending in US Federal courts in 
California,13 initially against Tokyo Electric Power Company (TEPCO) and later 
amended to include four suppliers as defendants (General Electric, EBASCO, Toshiba 
and Hitachi).14 The plaintiffs are US Navy service members (or those claiming 
through them) who were deployed off the Japanese coast as part of the US effort to 
provide earthquake relief, named Operation Tomodachi. They allegedly were injured 
by radiation exposure when US Naval commanders allegedly positioned a “Strike 
Force” consisting of the USS Ronald Reagan and “other vessels” too close to the 
damaged Fukushima Daiichi Nuclear Power Plant (FNPP) after the 9.0 earthquake 
and tsunami that struck Japan on 11 March 2011.  

                                                      
13. In the first iteration of this case, plaintiffs’ complaint was dismissed, though the District 

Court provided the plaintiffs an opportunity to amend their complaint. Cooper et al. v. 
Tokyo Electric Power Company, Inc., 990 F. Supp. 2d 1035, 1039-42 (S.D. Cal. 2013) (Cooper I) 
(more information about this opinion can be found in Nuclear Energy Agency (NEA) (2014), 
“Dismissal by US District Court Judge of lawsuit brought by US military personnel against 
Tokyo Electric Power Company (TEPCO) in connection with the Fukushima Daiichi nuclear 
power plant accident”, Nuclear Law Bulletin, No. 93, OECD, pp. 94-95). This present decision 
arises out of the amended complaint. 

14.  On 18 August 2017, counsel for the Cooper plaintiffs filed another lawsuit in the same 
court that they seek to have consolidated with the existing action. Bartel et al. v. Tokyo 
Electric Power Company, Inc. et al., No. 17CV1671 DMS KSC (S.D. Cal., San Diego Div.). The 
new lawsuit identified an additional 157 individuals (for a combined total of 396) claimed 
to have been injured. Because of problems with service of process, the only named 
supplier defendant is General Electric. The plaintiffs’ complaints, however, list numerous 
fictitious “Does” as defendants. This generally enables plaintiffs to add additional 
defendants identified later, even after statutes of limitations have run. 
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Plaintiffs sued alleging “that TEPCO was negligent in operating the FNPP and in 
reporting the extent of the radiation leak”.15 TEPCO moved to dismiss the complaint 
under the doctrine of international comity or forum non conveniens (among other 
arguments), which the District Court denied.16 The District Court did, however, 
certify the issues for appeal to the US Court of Appeals for the Ninth Circuit. 

On interlocutory appeal, the Government of Japan filed an amicus brief 
expressing Japan’s interest in centralising claims in Japan, while the US Government 
(USG) argued in its amicus brief that “the district court did not err in allowing 
plaintiffs’ claims to proceed for the time being” and “that allowing Plaintiffs’ lawsuit 
to continue in the United States is consistent with US efforts to promote the 
Convention on Supplementary Compensation for Nuclear Damage”.17 On 
22 June 2017, the Ninth Circuit Court of Appeals affirmed the US District Court’s 
denial of TEPCO’s motion to dismiss the Cooper lawsuit. 

The Court of Appeals held that the provision in Article XIII of the Convention of 
Supplementary Compensation for Nuclear Damage18 for exclusive jurisdiction in the 
courts of the accident country did not strip US courts of jurisdiction over claims 
arising out of nuclear incidents that occurred prior to the CSC’s entry into force on 
15 April 2015. This ruling emphasised the USG’s position that if the court were to 
find otherwise (i.e. that Article XIII’s jurisdiction-stripping provision also applies to 
claims arising out of nuclear incidents that occurred before the CSC’s entry into 
force) would discourage other countries from joining the CSC before an accident, 
thereby interfering with the USG’s “strong interest in maintaining jurisdiction over 
this in order to help promote the CSC”.  

The Ninth Circuit Court of Appeals further held that the District Court did not 
abuse its discretion when it did not dismiss the lawsuit on grounds of forum non 
conveniens or international comity, even though it recognised that Japanese courts 
would provide an adequate alternative forum and that approximately 2.4 million 
Fukushima claims then had been resolved in Japan with total payments equivalent 
to more than USD 58 billion. The case was then sent back to the US District Court in 
San Diego for further proceedings, which could include discovery and a trial. 

The District Court in San Diego held a status conference on 31 August 2017; and, 
on 6 September 2017, issued Orders in both the Cooper and Bartel cases that give 
some indication as to how the cases will proceed. Tentative dates were set for 
further motions to dismiss and for another hearing on 20 November 2017. The 
Orders also said the Court is “…amenable to the trial date proposed by Plaintiff in 
May of 2019”. Both further noted “…there are significant legal issues that must be 
resolved prior to the setting of a firm trial date”. In short, the Cooper and Bartel 
cases are likely to remain unresolved for a few more years. 

The Ninth Circuit’s opinion and the USG’s December brief against the positions 
of TEPCO and the Government of Japan starkly illuminate the danger for suppliers 
doing business in the United States to assume that lawsuits brought in US courts 
following a foreign nuclear accident generally will be dismissed where the foreign 
country is not in treaty relations with the United States under the CSC or on the 
basis of forum non conveniens or international comity. If the CSC had been in force 
between the United States and Japan at the time of the 2011 Fukushima accident, 
US courts would not have jurisdiction. 

                                                      
15. Cooper et al. v. Tokyo Electric Power Company, Inc., No. 15-56424 (9th Cir. 2017), p. 10. 

(Cooper II). 
16. Id. at 10-11. Cooper et al. v. Tokyo Electric Power Company, Inc., 166 F. Supp. 3d 1103 (S.D. 

Cal. 2015).  
17. Cooper II, supra note 15, p. 11. 
18. Convention on Supplementary Compensation for Nuclear Damage (1997), IAEA Doc. 

INFCIRC/567, 36 ILM 1473, entered into force 15 April 2015 (CSC). 




