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Case law 

France 

Conseil d’État decision, 22 February 2016, EDF v. Republic and Canton of Geneva 
relative to the Bugey nuclear power plant (No. 373516) 

Article 160c of the Constitution of the Republic and Canton of Geneva of 
14 October 2012, relating to nuclear energy, provides that “the cantonal authorities 
shall oppose by all the legal and political means at their disposal the installation of 
nuclear power stations, disposal sites for highly and moderately radioactive wastes 
and retreatment plants on the territory of the canton and in the vicinity of it.” 

It is on this basis that the Republic and Canton of Geneva justified having a 
sufficient interest in challenging the continuing activity of the Bugey nuclear power 
plant (NPP), which is located around 70 kilometres from Geneva in the département of 
Ain in France and that has been operated by Electricité de France (EDF) since the 
seventies.  

The Republic and Canton of Geneva submitted two applications before the 
Conseil d’État in France requesting the repeal of the following texts relating to the 
operation of, on the one hand, basic nuclear installation (INB or installation nucléaire 
de base) No. 78 (Bugey NPP, reactors 2 and 3) and, on the other hand, INB No. 89 
(Bugey NPP, reactors 4 and 5): 

• three Nuclear Safety Authority (Autorité de sûreté nucléaire) (ASN) 
resolutions imposing on EDF the implementation of additional safety 
requirements on the site of the plant following the third safety review of the 
Bugey-2 and Bugey-4 reactors; and 

• the “implicit or disclosed” resolutions of the Ministry of Ecology, Sustainable 
Development and Energy (MEDDE) and the ASN authorising the continued 
operation of the Bugey-2 and Bugey-4 reactors. 

In its decision of 22 February 2016, the Conseil d’État ruled that the applications 
submitted by the Republic and Canton of Geneva with a view to repealing the 
“implicit or disclosed” resolutions of MEDDE and the ASN were inadmissible and 
rejected the request to repeal the ASN’s resolutions with regard to additional safety 
requirements for the reasons listed below. 

On the “implicit or disclosed” resolutions of MEDDE and the ASN 

The applicant considered that the ASN resolutions setting additional safety 
requirements were implicit authorisation decrees for INBs Nos. 78 and 89, and 
therefore requested that they be repealed. The Conseil d’État ruled that this 
application was inadmissible. For the record, authorisation decrees for the creation 
of an INB in France do not set a time period for the operating life of the installation. 

Indeed, the Conseil d’État ruled “that for as long as no decree is passed enforcing 
final shutdown and decommissioning, … a basic nuclear installation is authorised to 
operate under safety conditions which it is the responsibility of the Nuclear Safety 
Authority to monitor … ”. It therefore considered that new ASN additional safety 
requirements did not constitute “an implicit ruling authorising the operation of the 
latter for a further seventeen years”. 
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On the ASN’s resolutions with regard to additional safety requirements 

The applicant challenged the legality of the ASN’s resolutions with regard to 
additional safety requirements. The Conseil d’État rejected each of the pleas, of 
different kinds, submitted to this effect. 

It should be noted that with regard to a third plea concerning the inadequate 
knowledge of the stipulations of Article 2 of the Espoo Convention,1 the Conseil 
d’État considered that “the contested resolutions, which do not have the purpose or 
effect of authorising an activity under these stipulations, do not have to be preceded 
by an environmental impact assessment or require [Switzerland] to be notified”. 
Accordingly, to the extent that the ASN resolutions establishing the additional safety 
requirements do not constitute operating authorisations, they are not subject to a 
mandatory environmental impact assessment and do not require a notification as 
stipulated in the Espoo Convention for the list of activities in Annex I of said 
Convention. 

United States 

Brodsky v. US Nuclear Regulatory Commission, 650 Fed.Appx. 804 (2nd Cir. 2016) 

The US Court of Appeals for the Second Circuit ruled that the US Nuclear Regulatory 
Commission (NRC) was not arbitrary and capricious in considering risks from 
terrorism when granting a nuclear power plant licensee an exemption from a federal 
fire safety regulation.  

Plaintiffs challenged the NRC’s exemption in the United States District Court for 
the Southern District of New York, alleging that the NRC’s decision to exempt Indian 
Point 3, a nuclear power plant operated by Entergy Nuclear Operations, Inc., from 
certain fire safety regulations2 violated the Administrative Procedure Act (APA),3 the 
Atomic Energy Act (AEA)4 and the National Environmental Policy Act (NEPA).5  

The district court granted summary judgment in favour of the NRC, finding that 
the NRC was entitled to judgment as a matter of law. The plaintiffs appealed the 

                                                      
1. Convention on Environmental Impact Assessment in a Transboundary Context (1991), 

1989 UNTS 310, entered into force 10 September 1997 (Espoo Convention). 
2. Fire Protection for Nuclear Power Facilities Operating Prior to January 1, 1979, at Title 10 Code  

of Federal Regulations (CFR) Part 50, App. R. III.G.2.c. 
3. The Administrative Procedure Act (APA) governs internal procedures of administrative 

agencies, including how they interact with the public. The APA is codified at Title 5 United 
States Code (USC) § 551 et seq. (1946).  

4. The Atomic Energy Act is the fundamental US law on both the civilian and the military 
uses of nuclear materials. On the civilian side, it provides for both the development and 
the regulation of the uses of nuclear materials and facilities in the United States, declaring 
the policy that “the development, use, and control of atomic energy shall be directed so as 
to promote world peace, improve the general welfare, increase the standard of living, and 
strengthen free competition in private enterprise”. The Act requires that civilian uses of 
nuclear materials and facilities be licensed, and it empowers the NRC to establish by rule 
or order, and to enforce, such standards to govern these uses as “the Commission may 
deem necessary or desirable in order to protect health and safety and minimize danger to 
life or property”. Commission action under the Act must conform to the Act’s procedural 
requirements, which provide an opportunity for hearings and Federal judicial review in 
many instances. The Act is codified at 42 USC §§ 2011-2021, 2022-2286i and 2296a-2297h-13 
(1954).  

5. The National Environmental Policy Act (NEPA) requires that all federal agencies give 
proper consideration to the environment prior to undertaking any major federal action 
that significantly affects the environment. The NEPA is codified at 42 USC § 4321 et 
seq. (1969).  
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district court’s ruling to the US Court of Appeals, Second Circuit. The Court of 
Appeals affirmed the District Court in part, and remanded in part, to allow the NRC 
to supplement the administrative record on the NEPA claim, which alleged that the 
NRC had failed to comply with the public participation provision of NEPA.6 The NRC 
opted to reconsider its decision, and after soliciting, receiving and reviewing public 
comments, the NRC decided to reissue the challenged exemption. On remand, the 
District Court awarded summary judgment to the NRC, and plaintiffs appealed. On 
appeal, plaintiffs argued that in reissuing the exemption, the NRC again violated 
NEPA’s public participation requirement by refusing to consider comments 
regarding the environmental consequences of a terrorist attack. 

The Court of Appeals affirmed the lower court’s decision, holding that: 1) the 
“law of the case doctrine” barred plaintiffs’ claim that the NRC violated NEPA’s 
public participation requirement by refusing to consider comments regarding the 
environmental consequences of a terrorist attack; and 2) the NRC was not arbitrary 
or capricious in considering risks from terrorism when granting the exemption.7  

Absent cogent and compelling reasons, the “law of the case doctrine” bars an 
appellate court in a subsequent appeal from reopening issues that were ripe for 
review and foregone at the initial appeal. In the initial appeal, the plaintiffs failed to 
challenge the district court’s ruling that the NRC did not violate NEPA’s public 
participation requirement by refusing to consider comments regarding the 
environmental consequences of a terrorist attack, as the environmental effects of a 
possible terrorist attack fell outside the scope of NRC’s NEPA analysis as a matter of 
law. The Court of Appeals held that the plaintiffs abandoned the claim by failing to 
raise it on the initial appeal, and therefore the law of the case doctrine foreclosed 
the challenge in the subsequent appeal. 

The Court of Appeals also held that the NRC was not arbitrary or capricious, in 
violation of the Administrative Procedure Act, in considering risks from terrorism 
when determining that granting the exemption would have no significant impact on 
the environment under NEPA. The Court of Appeals relied on the NRC’s responses to 
public comments suggesting that granting the exemption could heighten risks that a 
terrorist attack would cause severe fire, preventing operation of shutdown 
equipment. In its responses, the NRC explained that it had already analysed 
plausible threat scenarios and, as a result, had required plant operators to undertake 
protective measures to provide high assurance that terrorist attacks would not lead 
to significant radiological consequences. The NRC also underscored that its 
independent safety evaluation of the plant’s fire-zone configuration provided 
reasonable assurance that a severe fire was not plausible and that existing fire 
protection features were adequate.  

                                                      
6. Brodsky v. US Nuclear Regulatory Commission, 507 Fed.Appx. 48 (2nd Cir. 2013).  
7. Brodsky v. US Nuclear Regulatory Commission, 650 Fed.Appx. 804 (2nd Cir. 2016). 




