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McMunn, et al. v. Babcock and Wilcox Power Generation Group, Inc., et al.: 
The long road to dismissal 

by Marjorie Berger∗ 

McMunn, et al. v Babcock and Wilcox Power Generation Group, Inc., et al. was one of 
17 related public liability actions (all 17 cases are hereafter referred to as “McMunn”) 
filed between 2010 and 2015 by individuals living and/or working in the vicinity of 
two former fuel fabrication facilities1 who alleged that releases of radioactive 
materials from those facilities contaminated the air, soil, surface water and 
groundwater in the surrounding communities, causing them personal injury and 
property damage. The plaintiffs in all 17 cases claimed they had contracted various 
cancers and their property was contaminated with uranium. Plaintiffs brought their 
claims pursuant to the Price-Anderson Amendments Act (PAA)2 and the Atomic 
Energy Act of 1954, as amended (AEA),3 and also asserted related state law claims of 
negligence, negligence per se, strict liability, civil conspiracy, and wrongful death and 
survival. The defendants, Babcock & Wilcox Power Generation Group, Inc., B&W 
Technical Services, Inc. (collectively, B&W) and Atlantic Richfield Company (ARCO), 
were unrelated companies who, at different times, owned and operated those 
facilities. 

The PAA,4 which became law on 2 September 1957, is a federal statute that 
governs claims for personal injury and property damage “arising from the activities 
of NRC licensees and DOE contractors”.5 These claims are defined in the PAA as 
public liability actions.6 In order to prevail in a public liability action, plaintiffs must 
establish through expert evidence that the defendants released radiation into the 
environment in excess of the limits then permitted by federal regulations and that 
the plaintiffs were exposed to those releases. They must also establish that their 
respective exposures to radionuclides were capable of causing their illnesses and 
that the doses of radiation they received did in fact cause their illnesses. 

The PAA also provides for jurisdiction in the federal district court where the 
alleged nuclear incident took place. The McMunn cases were filed in the Federal 
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Insurers. This article is based on a short note that was published in the American Bar 
Association’s April 2016 “Nuclear Law Committee Newsletter” (Vol. 8, No. 1), pp. 4-6, 
available at: www.americanbar.org/content/dam/aba/publications/nr_newsletters/np/ 
201604-nl.authcheckdam.pdf. 

1. The facilities were located in Apollo Borough and the Parks Township, both in the western 
part of the US state of Pennsylvania. The two facilities respectively fabricated uranium and 
plutonium fuel for the federal government and commercial customers. 

2. Title 42 United States Code (USC) § 2210(n)(2). 
3. 42 USC § 2011. 
4. The Price-Anderson Act amended the Atomic Energy Act and is codified at section 170 of 

the AEA. 42 USC § 2210.  
5. OECD Nuclear Energy Agency (NEA) (2016), “Nuclear Legislation in OECD and NEA 

Countries: Regulatory and Institutional Framework for Nuclear Activities: United States”, 
available at: www.oecd-nea.org/law/legislation/usa.pdf. See also NRC (2014), 
“Backgrounder on Nuclear Insurance and Disaster Relief”, available at: 
www.nrc.gov/reading-rm/doc-collections/fact-sheets/nuclear-insurance.html. 

6. 42 USC § 2210(n)(2). 

www.americanbar.org/content/dam/aba/publications/nr_newsletters/np/201604-nl.authcheckdam.pdf
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District Court for the Western District of Pennsylvania (WD PA). In September 2015, 
that District Court granted defendants’ motions for summary judgment in 11 of the 
pending cases, and in December 2015, the District Court granted defendants’ motion 
for an order to show cause why judgment should not be entered in an additional 
four cases. Two other late-filed cases were also subsequently dismissed, and all 
17 cases involving over 100 plaintiffs are now on appeal before the Third Circuit 
Court of Appeals. This article highlights the significant developments in the 
litigation that led up to the dismissal of all 17 cases and the issues raised on appeal.  

Rather than file a single action and seek class action certification, the law firm 
representing the McMunn plaintiffs filed a series of separate law suits. Although the 
allegations regarding the operations of the facilities in each case were identical, the 
17 cases were deemed to be unrelated and assigned to different judges. They were, 
however, consolidated before a single magistrate judge7 (Magistrate Judge Robert 
Mitchell) for purposes of common discovery only.  

In 2011, the plaintiffs filed a motion to consolidate the then seven pending cases. 
The defendants opposed the motion on the grounds that the seven cases involved 
85 plaintiffs, 40 separate diseases, 11 different radionuclides and more than 50 years 
of operating histories. The diseases included the following types of cancers: brain, 
breast, gynecological, hematological, lung and skin. The radionuclides of primary 
concern were uranium and plutonium. The defendants further asserted that the 
claims involved individualised issues of duty, exposure and causation. The court 
granted the motion, in part, consolidating the cases for all pre-trial purposes 
including motions relating to pleadings, discovery and case management, as well as 
dispositive motions.  

The parties thereafter filed competing case management orders. The plaintiffs 
urged the court to adopt a “bellwether” approach, in which they would select eight 
plaintiffs for completion of fact and expert discovery, mediation and trial. The 
defendants opposed on the grounds that the approach would not resolve common 
issues and that the plaintiffs’ claims required unique exposure, dose and causation 
determinations. The defendants urged the court to issue a “Lone Pine”8 type order 
requiring the plaintiffs to produce prima facie evidence of the specific radionuclides 
in excess of the applicable federal regulations in issue, exposure pathways, facility 
implicated, numerical dose and epidemiological evidence to support their claims. In 
January 2012 the court granted the defendants’ motion and issued a case 
management order (CMO), directing the plaintiffs to produce such evidence within 
90 days. 

In response to the court’s order, the plaintiffs filed six expert reports in support 
of their claims. The experts provided generalised opinions on the alleged releases of 
uranium and plutonium from the Apollo and Parks facilities; on the presence of 
uranium in soil detected in samples taken within 2.5 km of the Apollo facility and 
one soil sample of plutonium activity consistent with nuclear fuels used at the Parks 
facility; that the amount of radionuclides released from the Apollo facility exceeded 
that permitted by federal regulation; that ionising radiation is capable of causing 
cancer; that highly enriched uranium has significant carcinogenic potential because 

                                                      
7. Magistrate judges are appointed to assist District Court judges in their duties. Although 

their precise duties can vary, they typically conduct mediations, resolve discovery disputes 
and decide a wide variety of motions. 

8. A “Lone Pine” order, which is widely used in mass tort cases, is a case management tool 
used by the court to streamline cases by requiring plaintiffs to set forth prima facie 
evidence to support their allegations so that allegations without merit can be eliminated 
early in the life of cases. 
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it is an alpha emitter; and that an unspecified level of exposure was sufficient to 
cause the plaintiffs’ cancers. 

At a status conference after the plaintiffs issued their expert reports, their 
counsel advised the court that they had opted not to submit expert evidence for 
21 plaintiffs whose claims they would dismiss and that they had decided to abandon 
many of the claims and theories alleged in their operative complaints. Thereafter, 
defendants filed a motion arguing that the remaining plaintiffs had failed to comply 
with the CMO and that they should be barred from presenting evidence beyond the 
prima facie limits of the CMO. The defendants argued that the plaintiffs failed to 
produce evidence that any plaintiff was exposed to any radionuclide besides 
uranium; failed to identify exposure pathways, dates of exposure or provide a 
numerical dose for any plaintiff; failed to produce any epidemiological evidence 
demonstrating general or specific causation; and failed to provide plaintiff-specific 
scientific or medical evidence amounting to a prima facie showing of any individual 
plaintiff’s alleged exposure, dose or causation. In September 2012, Magistrate Judge 
Mitchell was largely persuaded by the defendants’ arguments and granted their 
motion, in part, significantly narrowing plaintiffs’ cases to the release of uranium 
from the Apollo facility during the period of its operation via an inhalation 
pathway.9 

After the completion of expert discovery in 11 cases, the defendants filed 
Daubert10 motions urging the court to exclude the opinions of five of the plaintiffs’ 
expert witnesses. The defendants argued that because plaintiffs’ experts failed to 
articulate opinions necessary to meet the plaintiffs’ burden of proof on breach of 
duty owed and exposure and dose required in a public liability action, their opinions 
did not “fit” and that the opinions of two experts were scientifically or 
methodologically unreliable.11 The plaintiffs also filed Daubert motions seeking to 
exclude the expert opinions of four of the defendants’ experts as methodologically 
unreliable. They also sought to exclude the testimony and studies of a non-retained 
expert.  

In July 2013, after extensive briefing and a two-day Daubert hearing, Magistrate 
Judge Mitchell adopted the arguments made by the defendants and issued an 
extensive Report and Recommendation (R&R) in which he recommended that four of 
the plaintiffs’ experts be excluded and that the plaintiffs be given 21 days to show 
cause why summary judgment should not be entered in the defendants’ favour.12 
Magistrate Judge Mitchell concluded that by failing to calculate plaintiff-specific 
doses, two of the plaintiffs’ experts’ opinions did not “fit” the breach of duty element 
because they would not assist the trier of fact in resolving the issue of causation.13 
He recommended excluding plaintiffs’ epidemiological expert because he failed to 
support his opinion that uranium is carcinogenic with any consensus scientific 

                                                      
9. McMunn, et al. v. Babcock & Wilcox Power Generation Group, Inc., et al., 896 F.Supp. 2d 347 

(WD PA 2012). 
10. Federal courts have an obligation to ensure compliance with federal rules of evidence by 

assessing the reasoning and methodology of a proffered expert opinion to determine 
whether the opinion is scientifically competent, reliable and relevant. This gate-keeping 
function was articulated in the seminal case of Daubert v. Merrell Dow Pharm., Inc., 509 US 
579 (1993). 

11. Under the Daubert standard, an expert opinion does not have the requisite scientific 
connection, or does not “fit” the facts of the case where “there is simply too wide an 
analytical gap between the data and the opinion proffered”. General Electric Co. v. Joiner, 
522 US 136, 146 (1997). 

12. McMunn, et al. v. Babcock & Wilcox Power Generation Group, Inc., et al., 2013 US Dist. 
LEXIS 100259 (WD PA 2013). 

13. Ibid., **60-61.  
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evidence specific to uranium.14 He recommended excluding plaintiffs’ specific 
causation expert on the grounds that he had no information as to each plaintiff’s 
dose, no epidemiological evidence to support his conclusions, that he failed to rule 
out alternative causes for their cancers and his opinions were untestable.15 
Magistrate Judge Mitchell recommended that the plaintiffs’ Daubert motions be 
denied.16 

The plaintiffs filed objections to the R&R, and in February 2014 District Court 
Judge David S. Cercone17 issued an opinion rejecting the R&R with respect to the 
exclusion of the plaintiffs’ experts. In his view, the alleged methodological flaws 
cited by the defendants went to the weight and not the admissibility of their 
opinions. He further disagreed with Magistrate Judge Mitchell’s view of Third Circuit 
law arising out of the Three Mile Island litigation.18 The defendants thereafter asked 
Judge Cercone to certify a petition for interlocutory appeal to the Third Circuit based 
upon a substantial ground for a difference of opinion on each question of controlling 
law. Judge Cercone certified the petition but it was subsequently denied by the Third 
Circuit without comment.19 

In October 2014, the defendants filed motions for summary judgment20 in the 
11 cases on the issues of breach of duty owed and exposure and dose common to all 
plaintiffs. The defendants further moved for judgment on the pleadings21 with 
respect to all 15 then-pending cases based on Price Anderson pre-emption of the 
state law claims asserted. The defendant ARCO also filed a motion for summary 
judgment on no shareholder liability. In their duty owed motion, the defendants 
argued that in order to establish that they had breached the duty owed, the plaintiffs 
were required to establish that there had been a release of uranium at the boundary 
of the Apollo facility in excess of the applicable federal regulatory limits and that the 
plaintiffs’ experts’ opinions regarding concentrations of uranium at the facility’s 
stacks were insufficient to create an issue of fact. As for causation, the defendants 
argued that Third Circuit law required plaintiffs to produce evidence of specific and 

                                                      
14. Ibid., **87-89. 
15. Ibid., *108. 
16. Ibid., **119-20, *124, *134 and **138-9. 
17. In April 2013, an order was entered reassigning Judge Cercone as the district judge in all of 

the cases during the pendency and resolution of the Daubert motions and any motions for 
summary judgment, which eliminated the possibility that the judges to whom the cases 
were assigned might issue conflicting rulings. 

18. Magistrate Judge Mitchell interpreted relevant Third Circuit case law arising out of the TMI 
litigation as requiring plaintiffs in a pubic liability action to produce epidemiological 
evidence on the specific radionuclide in issue rather than referencing the general 
carcinogenicity of ionising radiation and requiring quantifying doses specific to each 
plaintiff. In re TMI, 67 F.3d 1103 (3rd Cir. 1995); In re TMI, 193 F.3d 613 (3rd Cir. 1999). 

19. McMunn, et al. v. Babcock & Wilcox Power Generation Group, Inc., et al., No-14-8074 (3rd 
Cir. 2014, petition denied 16 June 2014). 

20. Motions for summary judgment are filed under Rule 56 of the Federal Rules of Civil 
Procedure, which states that “A party may move for summary judgment, identifying each 
claim or defense – or the part of each claim or defense – on which summary judgment is 
sought. The court shall grant summary judgment if the movant shows that there is no 
genuine dispute as to any material fact and the movant is entitled to judgment as a matter 
of law”. 

21. In the United States, this is a motion filed under Rule 12(b)(6) of the Federal Rules of Civil 
Procedure, which states that “Every defense to a claim for relief in any pleading must be 
asserted in the responsive pleading if one is required. But a party may assert the following 
defenses by motion: … (6) failure to state a claim upon which relief can be granted”. This is 
known as a 12(b)(6) motion. 
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excessive doses of uranium to which they were exposed and that those doses were 
sufficient to cause their cancers,22 which they failed to do.  

The plaintiffs opposed, arguing both that the releases could be measured at the 
stacks and the totality of the evidence produced and the inferences a jury could 
draw from that evidence were sufficient to establish a breach of the duty owed. The 
plaintiffs opposed the defendants’ exposure and dose motion on the grounds that 
Third Circuit law cited by the defendants did not require them to calculate a specific 
dose to which any plaintiff was exposed and that their expert opinions were 
sufficient for a jury to infer that plaintiffs were exposed to excessive amounts of 
uranium from the Apollo facility. Plaintiffs argued in response to the 
defendants’ 12(b)(6) motion that they had pled cognisable causes of action that were 
permissible in a public liability action. 

In a May 2015 Report and Recommendation, Magistrate Judge Mitchell 
recommended that the defendants’ motions for summary judgment on the issues of 
breach of duty and exposure be granted, as well as their motion for judgment on the 
pleadings.23 With respect to the breach of duty owed motion, Magistrate Judge 
Mitchell found there were no genuine issues of material fact regarding how and 
where to measure releases from the Apollo facility and that plaintiffs’ experts failed 
to offer opinions supporting that the releases of uranium had exceeded federal 
regulatory limits at the facility boundary.24 With respect to exposure and dose, 
Magistrate Judge Mitchell construed Third Circuit law as requiring the plaintiffs to 
produce evidence of their exposure to inhaled uranium from the Apollo facility and 
an estimate of the dose received sufficient to cause their cancers, which the 
plaintiffs had not done.25 Finally, Magistrate Judge Mitchell considered the plaintiffs’ 
state law claims to be inconsistent with liability in a public liability action and 
therefore pre-empted. In establishing a federal case of action for public liability 
claims, the PAA provides that state law claims that are inconsistent with the 
pervasive federal regulation in the field of nuclear safety are pre-empted.26 The 
majority of courts that have addressed the issue have found that a “claim growing 
out of a nuclear incident is compensable under the terms of the Amendments Act or 
not compensable at all.”27  

The plaintiffs filed objections to the R&R. In a September 2015, opinion Judge 
Cercone adopted the R&R in full and ordered the dismissal of 11 of the then-pending 
cases.28 The defendants thereafter filed a motion to show cause why the court 
should not dismiss the other four pending cases where discovery had since been 
concluded. Magistrate Judge Mitchell recommended that the motion to show cause 
be granted, to which the plaintiffs in those cases filed objections. In December 2015 
Judge Cercone adopted Magistrate Judge Mitchell’s recommendation and dismissed 
those four cases.29 They were consolidated with the other eleven cases for purposes 
of the plaintiffs’ appeal to the Third Circuit along with two other late-filed cases that 
were the last to be dismissed.  

In their appellate court briefs, the plaintiffs contend that summary judgment 
was improperly granted because there were several material fact questions 

                                                      
22. In re TMI, 193 F.3d 613, 659. 
23. McMunn, et al. v. Babcock & Wilcox Power Generation Group, Inc., et al., 131 F. Supp. 3d 

352 (WD PA 2015), 2015 US Dist. LEXIS 123519. 
24. Ibid., pp. 368-390. 
25. Ibid., pp. 390-404. 
26. 42 USC 2014(hh). 
27. In re TMI Litigation Cases Consolidated II, 940 F.2d 832, 854 (3rd Cir. 1991). 
28. McMunn, et al. v. Babcock & Wilcox Power Generation Group, Inc., et al., 131 F. Supp. 3d 

352 (WD PA 2015), 2015 US Dist. LEXIS 122937. 
29. Ibid., p. 358. 



ARTICLES 

62 NUCLEAR LAW BULLETIN No. 98, VOL. 2016/2, NEA NO. 7313, © OECD 2016 

remaining for a jury to resolve and the district court erred in interpreting and 
applying controlling regulations. Specifically, on the issues of exposure and dose, the 
plaintiffs assert: 1) that they produced sufficient evidence from which a jury could 
infer that they were exposed to amounts of radiation in excess of background levels 
and were not required to quantify their doses in part because the defendants failed 
to maintain sufficient plant records; 2) that Judge Cercone improperly moved the 
standard from exposure to specific dosages; and 3) that experts may offer opinions 
on specific causation without a quantifiable measure of exposure and dose. On the 
issue of breach of duty owed, the plaintiffs contend that the court misapplied the 
controlling regulations with respect to where and how to measure releases beyond 
the site boundary and overlooked facts and reasonable inferences showing 
persistent breaches of duty. In response, the defendants reasserted the arguments 
made in their motions for summary judgment. 

Oral argument took place on 10 November 2016 before a three judge panel of the 
Third Circuit Court of Appeals. On the issue of exposure and dose, the panel’s 
questions focused mainly on whether each plaintiff is required to quantify the dose 
of radiation to which he or she was allegedly exposed and whether it is feasible to do 
dose reconstructions. Counsel for the appellants (plaintiffs) argued that the TMI 
cases do not require a quantification of dose; that the defendants had failed to keep 
the data required to quantify dose; and that plaintiffs need only show they were 
exposed to some amount of radiation in excess of background levels. Counsel for the 
appellees (defendants) argued that quantification of dose is required under TMI; that 
dose reconstructions can and have been done with well-accepted scientific models; 
and that the plaintiffs’ experts had failed to connect any releases from the Apollo 
facility in excess of background levels to a single plaintiff. On the issues of duty 
owed, the panel questioned whether a violation of the defendants’ operating license 
requirements was a source of the duty owed and whether there was an outstanding 
factual question on whether plaintiffs had produced evidence that the Apollo facility 
had complied with the NRC’s regulatory limits for the release of radionuclides. 
Appellants’ counsel argued that the duty owed can be derived from license 
requirements, but could not cite to any case law supporting that proposition. 
Counsel for the appellees countered that the sole source of the duty owed was NRC 
regulatory limits; and that the undisputed evidence established that there was no 
exceedance of the applicable limits at the Apollo boundary. A decision from the 
court is expected in 2017. 

 




