
IAEA-CN-236 
 

60 
 

Presenter/Member State or Org.: D. Taufiq Indonesia 

No. of Paper  
IAEA-CN-236: 7 Topic: 2 

Title of the paper: 
Natural Disaster As A Reason To Annul The Nuclear Liability: From National And International Law’s 
Perspective 

 

One serious issue that deserves more attention from Indonesia before constructing its first NPP, 
regarding its "ring of fire" geological position, is the natural disaster as a reason to annul the nuclear 
liability. 

Article 32 of Act No 10 Year 1997 on Nuclear Energy stipulates that " nuclear installation operator 
shall not be responsible for the damage caused by a nuclear accident that occurred as a direct 
impact of a domestic or international armed conflict or natural disaster that exceeded the design 
limits and acceptance criteria set by the regulatory body. " In its explanation natural disaster 
includes earthquakes. 

This article adopts the provision of article IV paragraph 3b 1963 Vienna Convention on Civil Liability 
for Nuclear Damage. But, in 1997 Amendment Protocol, this provision has been deleted. Natural 
disasters often referred to as an "act of god" because it occurs outside the control of the human. 
Nevertheless, not all natural disasters could cause the operator to annul its civil liability. The most 
important question is: "has the operator taken all necessary preventive actions to prevent accidents, 
before and during the natural disaster?" 

In practice, an accident can occur due to a combination of natural disasters and negligence. For 
example is the 2011 Fukushima Daiichi disaster. The tsunami that occurred on the east coast of 
Japan was the direct cause of the accident. However, there was also the human error factor. For 
example, the decision to build a nuclear plant on the east coast of Japan that is highly vulnerable to 
tsunamis is questionable. In addition the design of a nuclear installation is not flood resistant, 
therefore all the batteries and emergency power facilities were directly flooded while the tsunami 
came. 

The big question is whether "natural disaster" can be a reason to annul the nuclear liability. There 
are some conventions that can be used as the references. In the 1960s, there were three 
conventions referred to the nuclear compensation. First, the Organisation for Economic Co-
operation and Development Nuclear Energy Agency Convention on Third Party Liability in the Field 
of Nuclear Energy of 29 July 1960 ("the Paris Convention"). Second, the Brussels Supplementary 
Convention to the Paris Convention on Third Party Liability in the Field of Nuclear Energy of 31 
January 1963 ("the Brussels Convention"). 

Third, the IAEA Vienna Convention on Civil Liability for Nuclear Damage of 21 May 1963 ("the Vienna 
Convention"). The Paris Convention and the Brussels Convention are generally entered into force for 
Western Europe states, whilst the Vienna Convention is applied more globally. 
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Some common characteristics between the three conventions are: strict liability, exclusive 
channelling of liability to nuclear operators, limitation of the liability in amount and in time, and a 
compulsory financial security. 

The Paris Convention introduced the concept of "absolute liability". In this term, the operator is 
responsible for the material and immaterial loss due to the nuclear accident in a nuclear installation 
or as a result of nuclear material derived from the installation, which does not need to prove its fault 
before implementing its liability. This term is regarded as "absolute liability" because some of the 
things that generally exclude civil liability (including force majeure, natural disasters, or the result of 
a third party) can no longer be applied. The only exceptions are political matters, such as the armed 
conflict, war, or rebellion. In addition there are also exceptions for the grave natural disasters of 
exceptional character 

The Vienna Convention in principle provided similar regulation to the Paris Convention. However, in 
the Vienna Convention, it is possible for the operator to be free from its liability if the operator can 
prove that the accident occurred from gross negligence or act of omission of the victim. This 
convention got the urge to amend , especially when the 1986 Chernobyl incident occurred, which 
raised the latest generation of the liability conventions. 

In the case to annul the nuclear liability, in recent conventions, natural disasters could no longer be 
used as the reason. The only exception is armed conflict, war, or rebellion. Since the 9/11 incident in 
2001, there were discussions to include acts of terrorism as the reason to annul the liability, but up 
to now, such reason has not been stipulated in any conventions. 

Learning from the Fukushima Daiichi disaster, the nuclear liability system in Japan can be used as a 
comparison to Indonesia. Even though, its volcanic activities are higher than those in Indonesia, 
Japan is very brave for using about 20% of the overall domestic energy coming from nuclear energy. 

In principle, based on Japan Law, not all natural disasters can be used as the reason to annul the 
nuclear liability, it is only for the grave natural disaster of exceptional character. Beside that, the 
operator is still responsible. For example through the indemnity agreement, which the operator will 
pay indemnity to the government. 

 

 

  


