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Case law 

Canada 

Decision of the Canadian Federal Court of Appeal overturning a decision to send 
back for reconsideration an environmental assessment of a proposed new nuclear 
power plant in Ontario1 

In a two-to-one majority decision dated 10 September 2015, the Federal Court of 
Appeal in Canada found in favour of the appeals filed to contest a decision of the 
Federal Court that allowed, in part, a challenge to an environmental assessment (EA).2 
The Federal Court decision would have sent back for reconsideration the EA of a 
proposal by Ontario Power Generation (OPG) to build four new power reactors at the 
site of the existing four-unit Darlington nuclear generating station. But, where the 
Federal Court sent the EA back to the Joint Review Panel (Panel) (or duly constituted 
panel) to address three identified “gaps” in the EA, the Federal Court of Appeal 
decision effectively confirmed that the EA was complete and had no gaps, that it 
was adequate and met the requirements of the relevant legislation, and that the 
licence to prepare the site (LTPS), which was issued by the Canadian Nuclear Safety 
Commission (CNSC) on the basis of the EA decision, is reinstated. 

Background 

In 2006, Ontario Power Generation (OPG) began the process of seeking federal 
approval for new nuclear power generation units at an existing nuclear power 
generating site. That same year, OPG applied to the Canadian nuclear regulator, the 
CNSC, for an LTPS to construct up to four nuclear reactors at a site located on the 
north shore of Lake Ontario, where currently the four-unit Darlington nuclear power 
plant and a used fuel dry storage facility are located. 

This application prompted the need for an environmental assessment under the 
Canadian Environmental Assessment Act (CEAA), as well as other federal approvals 
that would trigger a CEAA assessment, including authorisations under the Fisheries 
Act and the Navigable Waters Protection Act. The project was referred for review to 
a Panel, which would conduct an environmental assessment of the project under the 
CEAA and also function as a CNSC panel to review the licence application under the 
Nuclear Safety and Control Act (NSCA). 

At the time the Environmental Impact Statement (EIS) was prepared for the EA, 
the Province had not yet selected a specific reactor technology for the new build. 
OPG therefore prepared its EIS using a “plant parameter envelope”, or PPE approach, 
where the EA examined the potential environmental effects of several possible 
reactor technologies. Following an extensive assessment involving 17 days of public 
hearings in 2011, the Panel released its EA report and concluded that the project was 

                                                      
1. This matter was also discussed in NEA (2013), “Judicial review of Ontario Power 

Generation’s Darlington new nuclear power plant project licence to prepare site”, Nuclear 
Law Bulletin, No. 91, NEA, Paris, p. 105; NEA (2014), “Judgment of the Federal Court of 
Canada sending back to a joint review panel for reconsideration the environmental 
assessment of a proposed new nuclear power plant in Ontario”, Nuclear Law Bulletin, 
No. 92, NEA, Paris, pp. 113-115. 

2. Canada et al. v. Greenpeace Canada et al., 2015 FCA 186. 
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not likely to cause significant adverse environmental effects, provided the 
mitigation measures proposed and commitments made by OPG during the review, 
and the Panel’s 67 recommendations, were implemented. The Panel, as a panel of 
the CNSC, then issued a 10-year licence to OPG to undertake a range of site 
preparation activities in relation to the project. 

Several non-governmental organisations challenged these two decisions before 
the Federal Court, which in 2014 found that the requirements of the Canadian 
Environmental Assessment Act were not met in three ways:  

− the Panel failed to consider the issue of the management of spent nuclear 
fuel; 

− the Panel failed to adequately consider severe “common-cause” multi-
reactor accidents; and 

− there were gaps in the bounding scenario regarding hazardous substance 
emissions. 

The appeal decision 

OPG, the Attorney General of Canada and the CNSC appealed the Federal Court 
decision, and the appeal was allowed. This appeal decision has the effect of 
upholding the EA decision and reinstating the LTPS that was issued by the CNSC. In 
overturning the lower court findings, all three appellate judges agreed that the spent 
fuel management issue and the common cause accident issue had been adequately 
addressed by the Panel, such that there was no reviewable error. On the hazardous 
substance emissions issue, a majority of the three-judge panel found that there had 
been no error and that the lower court had been wrong to substitute its own views 
for those of the expert EA Panel. 

Management of spent fuel 

Respecting spent fuel management, the Court of Appeal was satisfied that the 
Panel’s Terms of Reference did not require it to consider the viability of long-term 
off-site storage of spent nuclear fuel, only its management within the reactor 
building, and the transfer of wastes and used fuel for storage during operational and 
decommissioning phases. The Court found: 

had the Panel deferred consideration of the issue of spent nuclear fuel to the 
Nuclear Waste Management Office (NWMO - the agency responsible for 
finding long term storage solutions) as urged originally by OPG, there would 
have been a concern as to whether the Panel had discharged its duty under 
section 16.3 However, that was not the case. The Panel’s recommendation 
and conclusions were predicated on OPG’s commitment to store all fuel on 
site and in perpetuity. 

The exploration by the Panel of the viability and appropriateness of a long term 
geological storage may have prompted the questions that the Judge considered to be 
unanswered; however, the failure to do so does not constitute a basis upon which 
the Panel decision with respect to spent fuel can be set aside. The Panel’s 
consideration of spent nuclear fuel was consistent with its Terms of Reference; that 
is, the Panel considered the issue and made specific recommendations, which 
obviated the question of off-site storage, as well as transportation to and from any 
off-site storage. It recommended that the fuel be stored on site in perpetuity. 

                                                      
3. Section 16 of the Canadian Environmental Assessment Act enumerates the mandatory 

factors that must be considered by any review panel conducting an EA. 
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The Panel’s decision reveals a careful consideration of the issue of waste and 
includes a rationale for its conclusion. The conclusion was defensible 
notwithstanding unanswered questions and the Judge erred in essentially 
substituting his view for that of the Panel.4 

Thus, whereas the Federal Court found that the Panel had attempted to defer the 
issue of spent fuel management and was not entitled to do so, the Court of Appeal 
was satisfied that the specific treatment and specific recommendations made by the 
Panel dealt fully with the issue, by recommending on-site storage in perpetuity.  

Severe common cause accident 

On the severe common cause accident issue, the Court of Appeal again unanimously 
found that the Panel had respected its Terms of Reference and complied with the 
statute, contrary to the finding by the Federal Court. It found: 

It is important to recall that paragraph 16(1)(a) of the Act requires a panel to 
consider the environmental effects of malfunctions or accidents that “may” 
occur in conjunction with the project, as well as any cumulative effects that 
are “likely to result”. The Act does not require the Panel to consider the 
environmental effects of all improbable scenarios. Here, the panel considered 
the potential environmental effects of malfunctions and accidents that may 
occur and given this, there was an evidentiary foundation for its 
recommendation that severe common cause be considered as part of the 
emergency preparedness plan. 

Therefore, the Panel’s assessment of the probability of the accident, and hence its 
limited assessment of the environmental effects, was a matter within the scope of 
its discretion and its conclusion was reasonable in the context of the evidence and 
issues before it.5 

The lower court found that the Panel erred by what the court saw as not 
analysing potential accidents and malfunctions that could affect both the existing 
and new plants on the site, as part of its cumulative effects analysis – “highly 
improbable, possibly catastrophic events” – in the words of the lower court. The 
Court of Appeal, however, ruled that the Panel’s consideration of those accidents 
and malfunctions that were likely to result was adequate and that its 
recommendations to ensure that severe common cause accidents would be 
considered as part of the emergency preparedness plan at the licensing stage were 
appropriate.  

                                                      
4. Canada, 2015 FCA 186, paras. 58-60. 
5. Ibid., paras. 71-72. 
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Hazardous substances emissions 

The Court of Appeal split on the question of whether the effects of hazardous 
substances emissions (HSE) had been properly considered. Whereas the dissenting 
justice agreed with the lower court that the Panel had “avoided its statutory 
obligation and instead placed sole responsibility for section 16 considerations on 
[the] Project proponent after the completion of the EA process”, the majority of the 
court found that the Federal Court judge had “imposed his own opinion as to how 
the HSE environmental effects ought to have been considered by the Panel” and 
thereby erred. The majority was satisfied that the lack of bounding scenario 
analyses respecting the effects of the HSE was a logical consequence of the PPE 
approach accepted by the Panel: 

In our view, the lack of bounding scenario analyses with respect to all of the 
environmental effects of HSE was a logical consequence of the use of the PPE 
approach, which was adopted because of the Province of Ontario’s decision 
to defer the selection of reactors. We are also of the view that the Judge’s 
finding that the Panel erred (i.e. acted unreasonably) in failing to insist upon 
obtaining unobtainable information constitutes an incorrect application of 
the reasonableness standard. To hold otherwise would, in effect, constitute 
the acceptance of the argument that the Judge rejected, namely, that it was 
inappropriate for the Panel to base the EA and EA Report on the PPE 
approach. We agree with the Attorney General that it was open to the Panel 
to consider the proposed regulatory controls and mitigation measures and to 
decide, in its expert opinion, that these measures could be relied upon to 
mitigate the adverse environmental effects of the Project.6 

This meant that the Panel gave “some consideration” to the HSE potential 
environmental effects, which is what the EA legislation required. 

Conclusion 

The Court of Appeal gave a good degree of deference to the expert scientific body 
that heard the evidence (the Panel, whose statutory task was to evaluate the 
potential environmental effects of the new build project), and reversed what it saw 
as the lower court’s substitution of its view for that of the expert body. 

In practical terms, the result of this decision is that the EA Panel Report is 
restored and the LTPS for up to four new reactors is now effective and in place again. 
This licence has a term of 10 years, so it will be effective until expiration in 
August 2022. To date, there have been no licensed activities commenced under this 
licence as a result of the court processes, nor provincial decisions about energy in 
the province of Ontario. With this decision, however, the authorisation is valid.  

Leave of the Supreme Court of Canada would be required to appeal the decision. 
At the time of writing, there has been no application for such leave of the Court, 
which may be granted in a matter raising an issue of public importance. 

                                                      
6. Ibid., para. 147. 
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France 

Conseil d’État decision, 28 November 2014, Fédération Réseau sortir du nucléaire 
and others vs. Electricité de France (EDF) (Request No. 367013) 

In a request filed with the Conseil d’État, la Fédération Réseau sortir du nucléaire (in 
English, “Nuclear Phase-Out” network) and other environmental protection 
associations sought the annulment of:  

− The resolution of the French Nuclear Safety Authority (ASN or Autorité de 
sûreté nucléaire) dated 4 July 2011 specifying additional regulations for 
Electricité de France (EDF) designed to strengthen the reactor basemat of 
reactor No. 1 in the Fessenheim nuclear power plant; 

− The resolution of ASN dated 19 December 2012 approving the start of 
work on reinforcing the reactor basemat in accordance with the dossier 
submitted by EDF. 

The associations sought annulment on the grounds that the work on the 
basemat was a significant modification of a basic nuclear installation (INB or 
installation nucléaire de base) within the meaning of paragraph 2 of Article 31 of the 
Decree of 2 November 2007 concerning basic nuclear installations and the 
monitoring, with regard to nuclear safety, of the transport of radioactive substances 
(called the “Procedures Decree”). 

Under this Article, a modification is considered significant in the case of a 
modification of the key elements protecting the interests mentioned in the first 
paragraph of Article L. 593-1 of the code de l’environnement (French Environmental 
Code), which are safety, public health, and the protection of nature and the 
environment. 

Under Article L. 593-14 of the French Environmental Code, significant 
modifications require a new authorisation pursuant to a public enquiry. 

The Conseil d’État noted that the Decree of 3 February 1972 licensing the 
Fessenheim nuclear power plant stipulated, in point 6, as an essential requirement 
for the protection of interests, that containment integrity must be maintained in all 
circumstances. It nevertheless considered that the nature and extent of the work to 
improve the strength of the basemat did not compromise containment integrity and 
was therefore not a key element for protecting interests. Consequently, the work 
should not be considered as a significant modification of a basic nuclear installation 
within the meaning of Article 31 of the “Procedures Decree” and should not give rise 
to a new authorisation and public enquiry. 

Lastly, the Conseil d’État added that the statements by the President of the French 
Republic cited by the petitioning associations and the decision to create an 
inter-ministerial delegation in charge of the closure of the plant should not, in the 
absence of a decree authorising the decommissioning and dismantling (MAD/DEM or 
décret de mise à l’arrêt définitif et démantèlement) of the plant, affect the way ASN 
carries out its duties with regard to ensuring the safety of basic nuclear installations 
and that, in light of this, ASN made no error of assessment in not annulling the two 
resolutions in question. 
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Germany 

Judgment of the European Court of Justice on the nuclear fuel tax  

The Nuclear Fuel Tax Act of 8 December 2010, as amended by Article 240 of the 
Ordinance of 31 August 2015,7 imposed an excise duty on nuclear fuel on the 
operators of nuclear installations that is used for the commercial production of 
electricity. The tax should be levied for the period from 1 January 2011 to 
31 December 2016 and was, based on the polluter-pays-principle, designed to 
contribute to the Federal budget with a view to covering the costs of the Asse II 
mining site, which is used to store radioactive waste from the use of nuclear fuel. 
The operator of the nuclear power plant Lippe-Ems in Germany challenged that duty 
before the Finance Court Hamburg arguing that the tax, which amounts to more 
than EUR 150 million, is not compatible with European Union (EU) law.  

The Finance Court, by decision of 19 November 2013, submitted the questions of 
compatibility of the tax with EU law to the EU Court of Justice for preliminary ruling. 
In parallel, the Finance Court referred the question of whether the Act complies with 
the German Basic Law (Grundgesetz, the Constitutional law of Germany) to the 
German Federal Constitutional Court (Bundesverfassungsgericht). 

On 4 June 2015, the EU Court of Justice ruled that the tax is compatible with EU 
law, 8 finding that: 

− nuclear fuel is not exempt from taxation under the Council Directive 
2003/96/EC9 because nuclear fuel is not included in the exhaustive list of 
energy products to which the Directive applies, and it cannot be applied 
by analogy; 

− Council Directive 2008/118/EC10 does not preclude the nuclear fuel tax. 
Since the tax is levied on the use of nuclear fuel for the commercial 
production of electricity and not on the consumption of electricity or on 
any other product subject to excise duty, the duty is not an excise duty or 
other indirect tax. In particular it is not apparent that there is a direct link 
between the use of nuclear fuel and the consumption of electricity 
produced by a reactor; 

− the tax does not constitute a state aid incompatible with EU law. It does 
not select among various ways of producing electricity and other, non-
nuclear, ways of producing electricity are not affected by the tax. 
Moreover, electricity production through the use of nuclear fuel is the 
only form that generates radioactive waste; 

                                                      
7. Bundesgesetzblatt (BGBI) (Federal Law Gazette) 2010 I, p. 1804; BGBI 2015 I, p. 1474. A note 

on the adoption of the Nuclear Fuel Tax Act in 2010 can be found in NEA (2010), 
“Amendment to the Atomic Energy Act extending the operating lifetime of nuclear power 
plants (2010)”, Nuclear Law Bulletin, No. 86, NEA, Paris, p. 76. The Nuclear Fuel Tax Act is 
available (in German) at: www.gesetze-im-internet.de/bundesrecht/kernbrstg/gesamt.pdf.  

8. Judgment of the Court (Third Chamber) of 4 June 2015 in case C-5/14, reproduced at: 
http://curia.europa.eu/juris/document/document.jsf;jsessionid=9ea7d0f130d51997001ba3e
64c0b933aafcc987d5f82.e34KaxiLc3eQc40LaxqMbN4Oc30Se0?text=&docid=164722&pageIn
dex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=583081.  

9. Council Directive 2003/96/EC of 27 October 2003 restructuring the Community framework 
for the taxation of energy products and electricity, Official Journal of the European Union (OJ) 
L 283 (31 October 2003), p. 51. 

10. Council Directive 2008/118/EC of 16 December 2008 concerning the general arrangements 
for excise duty and repealing Directive 92/12/EEC, OJ L 9 (14 January 2009), p. 12.  

http://curia.europa.eu/juris/document/document.jsf;jsessionid=9ea7d0f130d51997001ba3e64c0b933aafcc987d5f82.e34KaxiLc3eQc40LaxqMbN4Oc30Se0?text=&docid=164722&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=583081
http://curia.europa.eu/juris/document/document.jsf;jsessionid=9ea7d0f130d51997001ba3e64c0b933aafcc987d5f82.e34KaxiLc3eQc40LaxqMbN4Oc30Se0?text=&docid=164722&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=583081
http://curia.europa.eu/juris/document/document.jsf;jsessionid=9ea7d0f130d51997001ba3e64c0b933aafcc987d5f82.e34KaxiLc3eQc40LaxqMbN4Oc30Se0?text=&docid=164722&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=583081
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− the Euratom Treaty does not preclude the duty. First, this duty is not 
equivalent to a customs duty. Further, the duty is not charged because 
the nuclear fuel crossed a border but rather because it is used for 
commercial electricity production irrespective of its country of origin. 
Moreover, member states are free to tax the use of nuclear fuel and thus 
make it less attractive. Finally, the duty is imposed on the use and not on 
the purchase of nuclear fuel, which means that it does not interfere with 
the duty of Euratom to ensure a regular and equitable supply of ores and 
nuclear fuel.  

The Court also dealt with the question concerning the preliminary ruling in the 
context of the parallel submission of the case to the European Court of Justice and to 
the German Federal Constitutional Court, ruling: 

In the light of the foregoing considerations, the answer to the first question is 
that Article 267 TFEU must be interpreted as meaning that a national court 
which has doubts as to whether national legislation is compatible with both 
EU law and with the Constitution of the Member State concerned neither lose 
the right nor, as the case may be, is exempt from the obligation to submit 
questions to the Court concerning the interpretation or validity of that law, 
on the ground that an interlocutory procedure for review of the 
constitutionality of that legislation is pending before the national court 
responsible for carrying out such review.11 

India 

Judgment of the High Court of Kerala in a public interest litigation challenging the 
constitutional validity of the Civil Liability for Nuclear Damage Act, 2010  

In a public interest litigation (PIL)12 filed before the High Court for the Indian State of 
Kerala, the constitutional validity of the Civil Liability for Nuclear Damage Act, 2010 
(CNLD Act, 2010) was upheld.13 The PIL challenged the constitutional validity of 
14 different sections of the CLND Act, 2010.14 As argued by the petitioners, the 
challenged provisions of the CNLD Act, 2010 are ultra vires of the Constitution of 
India because those provisions interfere with the right to life of the citizens 
guaranteed under Article 21. Further, petitioners argued that the provisions violate 
Article 14 of the Constitution of India because the provisions are arbitrary, 

                                                      
11. Judgment of the Court, supra note 8, No. 39 of the Judgment. 
12. Public Interest Litigation (PIL) was developed in the 1980s by the Supreme Court of India 

as part of judicial activism to enforce the fundamental rights enshrined in Part III of the 
Constitution of India through exercising its power to issue directions, order or writs 
including habeas corpus, mandamus, prohibition, quo warranto and certiorari. 

13. Yash Thomas Mannully and another v. Union of India and Others, W.P.(C). No. 27960 of 
2011, by the High Court of Kerala, 422 KLW 240 (21 August 2015). The full text of the 
opinion is available at: www.keralaw.com/volume/42/2240. There is an option to approach 
the Supreme Court of India (India’s highest court) against this decision through a Special 
Leave Petition (SLP). 

14. Specifically, the following sections of the CLND Act were questioned: 3(1) (notification of 
nuclear incident by Atomic Energy Regulatory Board); 4(2) and proviso; 4(4) (operator 
liability); 5 (operator not liable in certain circumstances); 6 (liability limits); 9(2) 
(independence of Claims Commissioners); 15(2) (time limitation); 16(5) (finality of award 
by Claims Commissioners); 18(b) (extinction of right to claim); 19 (Nuclear Damage Claims 
Commission); 20 (composition of Commission); 32(10) (finality of award by Nuclear 
Damage Claims Commission); 35 (exclusion of jurisdiction of civil courts); and 38(1) 
(dissolution of Commission in certain circumstances). 
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unreasonable and confer unrestrained power onto the authorities without 
appropriate checks and balances.  

Petitioners relied upon the judgment of the Supreme Court in M.C. Mehta v. 
Union of India15 in which the Court laid down the principle that when an enterprise 
is permitted to carry on a hazardous or inherently dangerous activity for profit, the 
law must presume that such permission is conditional on the enterprise absorbing 
the cost of any accident or any other expenditure arising on account of such a 
hazardous or inherently dangerous activity. Petitioners also contended that the 
adjudicating authorities created under the Act violate the doctrine of judicial 
independence that is part of the basic structure of the Constitution of India.16 

The court held that there is no reason to doubt the independence of the Atomic 
Energy Regulatory Board (AERB) since it is a statutory board and exercises only those 
powers delegated to it by the Central Government. On the claim that there are no 
standards or objective evaluation criteria by which to make a notification of a 
nuclear incident (CLND Act, 2010, Section 3(1)), the court held that since the AERB 
operates according to internationally accepted standards and codes, the Board can 
prescribe its own methodology for deciding the existence of nuclear damage.17 

Regarding the challenge to CLND Act, 2010, Section 9(2) (independence of the 
Claims Commissioner), the court negated the contention finding that the issue is not 
yet ripe. Further, the court found that any orders passed by the Claims 
Commissioners are subject to judicial review by the High Court under Article 226 of 
the Constitution of India.  

In relation to the challenge to the time limits on claiming compensation 
(CLND Act, 2010, Section 15(2)), the court held that the CLND Act provides sufficient 
flexibility to raise claims and that there is no error in the provision since the “law of 
limitation” is well-accepted.  

On the issue of taking away the jurisdiction of civil courts (CLND Act, 2010, 
Section 35), the court held: 

When a special Tribunal has been constituted and special rights had been 
given to persons who suffer damage on account of a nuclear incident, 
constituting such Special Tribunal cannot be stated to be arbitrary. Further 
civil courts may not be equipped to decide such complicated questions and a 
specialized tribunal may be required. The Supreme Court has upheld 
constitution of Special Tribunals for various purposes and in different 
enactments and therefore there is no reason to impugn the constitution of 
the Tribunal. 

This judgment is an initial judicial response to the CNLD Act, 2010 and it is expected 
that the Supreme Court of India will provide further clarity when it decides the PIL 
challenging the constitutional validity of the CNLD Act, 2010.18 

                                                      
15. 1987 AIR 1086, 1987 SCR (1) 819.  
16. See P. Sampath Kumar v. Union of India, 1987 AIR 386, 1987 SCC (1) 124. 
17. Yash Thomas Mannully and another v. Union of India and Others, supra note 13, “It is 

therefore for the Board, which is an expert agency, to consider whether any nuclear 
incident can cause unacceptable radiation damage or not. Only those incidents which 
may cause radiation damage can give rise to a claim for compensation. Hence the 
challenge to Section 3 of the Act is unsustainable.” 

18. Common Cause and others v. Union of India, W.P.(C). No. 464 of 2011, admitted by the 
Supreme Court of India on 16 March 2012. 
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Japan 

District court decisions on lawsuits related to the restart of Sendai NPP and Takahama NPP  

After the Fukushima Daiichi nuclear power plant (NPP) accident, all nuclear power 
reactors in Japan were taken offline. Since that time, the Nuclear Regulation 
Authority (NRA) has reviewed the conformity of all NPPs to the strengthened 
regulatory requirements enacted following the Fukushima Daiichi NPP accident. The 
NRA granted permission for the basic design changes of the nuclear units at Sendai 
and Takahama NPPs in September 2014 and February 2015, respectively.  

Residents around the Sendai NPP and the Takahama NPP filed lawsuits against 
Kyushu Electric Power Company and Kansai Electric Power Company, the respective 
operators, seeking preliminary and permanent injunctions to prevent the restart of 
the Sendai and Takahama NPPs.  

District courts in the Kagoshima and Fukui districts addressed the claims for the 
preliminary injunctions in advance of the judgments on the merits, reaching 
different conclusions. The Kagoshima district court rejected the claim against the 
Sendai NPP, while the Fukui district court issued a preliminary injunction against 
the restart of the Takahama NPP. Both decisions have been appealed. Meanwhile, all 
review and inspection procedures were completed in September 2015 for unit 1 of 
the Sendai NPP and it restarted operation, which is the first such restart under the 
new regulatory requirements. Unit 2 of the Sendai NPP restarted operation in 
October 2015. 

Kagoshima district court decision rejecting the request for an injunction 

In reaching its decision, the Kagoshima district court reviewed the risk of the 
nuclear reactors on the basis of the NRA’s safety goals19 and new regulatory 
requirements. The court stated that the safety goals were established by the NRA 
taking into account the latest expertise, including experience in the Fukushima 
Daiichi NPP accident. The court considered that as long as these safety goals are 
assured, the risk of a severe accident with the release of radioactive materials 
causing health damage should be insignificant to the public, if not assuring absolute 
safety; therefore, the court did not consider that there was any actual risk against 
the rights of residents. Based on this premise, the court reviewed: 

− whether the NRA’s new regulatory requirements, which are to assure the 
safety goals, are justified in light of the latest scientific knowledge, 
including the experience of the Fukushima Daiichi NPP accident; and  

− whether the review and decision-making process of the NRA was 
implemented properly.  

The plaintiffs argued that there were earthquake and volcanic safety problems at 
the Sendai NPP units, but the court found no error or fault in the new regulatory 
requirements or in the review and the decision-making process of the NRA.  

                                                      
19. The NRA introduced new safety goals in 2013, which included the following qualitative 

goal: “The possibility of health effects to the public caused by utilization of nuclear power 
should be limited to the level not to cause a significant increase in the public risk.” The 
NRA also introduced limits on the amount and frequency of radioactive material release 
as part of its safety goals, stating “The occurrence of accident resulting in Cs-137 release 
of 100 TBq or larger should be less than the probability of approximately 10-6 per year.” 
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Fukui district court decision issuing a temporary injunction against the restart of units 3 
and 4 of the Takahama NPP 

The Fukui district court stated that nuclear regulatory requirements must be strict 
enough to ensure that a severe disaster never occurs at a nuclear power plant 
operating in conformance with the regulatory requirements. In reviewing the NRA’s 
new regulatory requirements, the district court found that they do not address 
post-Fukushima safety measures and thus are not justified.  

The court reviewed the risk of the Takahama NPP units without reference to the 
NRA’s new regulatory requirements, finding that the units have many weaknesses. 
The district court determined that the following measures must be implemented to 
address those weaknesses, based on the experience of the Fukushima Daiichi NPP 
accident:  

− the seismic activity level for the Takahama plant design must be 
significantly raised to resist the maximum seismic activity records of 
other regions. Accordingly, fundamental seismic strengthening works 
must be implemented at Takahama;  

− the off-site power supply facilities and the main cooling water supply 
must be improved to meet the highest seismic resistance level;  

− spent nuclear fuel must be stored in stronger facilities;  

− the cooling water supply system for spent nuclear fuel pool(s) must be 
improved to meet the highest seismic resistance level; 

− seismic resistance of the measurement devices for spent nuclear fuel 
pool(s) must be improved; and 

− a seismic isolated building with radiation protection shall be installed.  

Without these measures, the court determined that there exists actual risk 
against the rights of residents. Therefore, the court issued the injunction.  

Poland 

Decision of the Masovian Voivod20 concerning the legality of the resolution on 
holding a local referendum in the Commune of Różan regarding a new radioactive 
waste repository  

On 3 July 2015, the Masovian Voivod annulled a resolution21 adopted on 27 May 2015 
by the Municipal Council of Różan to hold a local referendum regarding siting a new 
radioactive waste repository. The authority concluded that the resolution violates 
provisions of the Local Referendum Act (LRA)22 and the Local Self-Government Act,23 
and is inconsistent with the Spatial Planning and Land Management Act.24 

                                                      
20. The Voivod is a centrally appointed governor of a Voivodship (province) in Poland.  
21. Resolution No. X/60/2015 on holding the referendum regarding siting of the new 

radioactive waste repository in the Commune of Różan. 
22. Local Referendum Act (LRA) of 15 September 2000, Journal of Laws of 2013, item 206, with 

amendments. 
23. Local Self-Government Act of 8 March 1990, Journal of Laws of 2013, item 594, with 

amendments. 
24. Spatial Planning and Land Management Act of 27 March 2003, Journal of Laws of 2015, 

item 199.  
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Background 

The Commune of Różan, with a population of about 4 500, is located 70 kilometres 
north-east of Warsaw. Since 1961, it hosts the only radioactive waste repository in 
Poland designated for low- and medium-level waste containing short-lived beta and 
gamma isotopes. It also temporarily stores some long-lived waste. The disposed 
radioactive waste comes from the operation of two research reactors and 
institutional applications of nuclear energy (medical, industrial, etc.). The facility is a 
surface repository located in an old military fort (3 045 hectares). It enjoys the status 
of a “national radioactive waste repository”, which brings financial benefits to the 
hosting community.25 The annual payment from the national budget constitutes a 
significant share of the commune’s budget (currently 40%) allowing the commune to 
considerably improve the quality of public services and the local infrastructure.  

The repository is expected to close between 2023 and 2025 due to the gradual 
filling. Responsibility for the selection of a suitable site for a new repository rests 
with the Minister of Economy, the authority competent for the activities involving 
nuclear energy use for national social and economic needs. The new facility will still 
be a surface repository, designated for low- and medium-level waste but for much 
larger quantities as it is expected to receive waste also from new nuclear power 
plants to be built in Poland.  

Resolution of the Municipal Council of Różan 

Since the 2014 local elections, the disposal of radioactive waste in Różan has for the 
first time become a hot political issue in the town, as it was raised by some local 
politicians who were in opposition to the re-elected mayor. The resistance came 
about because of a plan (communicated by the Ministry of Economy to the 
commune) to conduct a preliminary geological site investigation to determine 
whether the site could be taken under consideration in the further stages of the 
siting process. The proposal to undertake the geological studies has been rejected by 
the municipal council. As a result, the site was rejected by the Ministry of Economy 
as a candidate site for a new repository. The Ministry accepted the local 
community’s rejection as binding although there is no legal requirement to take 
local acceptance into consideration in the siting process. The Ministry then focused 
on the other candidate sites.  

Irrespective of the above, a group of local politicians led by a member of the 
municipal council initiated a campaign against siting a new repository in the 
Commune of Różan. They launched a signature campaign for holding a referendum 
in this field. On 28 May 2015, in response to the signature campaign, the Municipal 
Council of Różan adopted a resolution with the following referendum question: “Do 
you support the siting of a radioactive waste repository in Różan? Yes/No”.26  

                                                      
25. According to Article 54, Section 2 of the Atomic Law Act (unified text: Journal of Laws of 

2014, item 1512), a radioactive waste repository may be declared as a “national 
radioactive waste repository” by decision of the President of the National Atomic Agency. 
According to Article 57, Section 1 of the Act, the commune on whose territory the 
national radioactive waste repository is sited shall be eligible for an annual payment from 
the national budget: i) in the amount of 400% of the previous year’s income from local 
real estate tax, but not exceeding PLN 10.5 million (about EUR 2.5 million); ii) after closure 
of the disposal facility, in the amount of 50% of the income from local real estate tax in 
the year of the closure of the repository, for the period corresponding to the duration of 
operation of the repository.  

26. Resolution No. X/60/2015, supra note 21. 
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Soon after the resolution was adopted, the Masovian Voivod initiated ex officio 
proceedings to verify its legality. In parallel, the Masovian Voivod received a letter 
from one of the Różan residents with a request to verify the validity of the 
resolution. The author stressed that holding the proposed referendum was 
meaningless and it would be a waste of commune funds, since the site had already 
been rejected by the Ministry of Economy. 

Decision of the Masovian Voivod 

The Voivod annulled the resolution on 3 July 2015 based on the formal objections; 
however, in the reasoning for decision, the Voivod also raised some material 
objections. 

First, the Voivod found that the resolution violated Article 13, section 2, and 
Article 17 in connection with Article 16, section 5 of the LRA. The procedure 
regarding initiating and holding a local referendum at the request of commune 
residents is described in the LRA. A referendum may be initiated by a group of 
15 commune residents, a local political party or a local non-governmental 
organisation. The requisite number of signatures must be attained on a referendum 
petition and the petition must then be submitted to the mayor, who in turn submits 
it to the municipal council. Once the petition is at the municipal council, an 
appropriate committee should be convened to verify the petition’s compliance with 
LRA requirements described in Articles 11-14. These requirements include in 
particular the obligation for the referendum sponsor to make information on the 
referendum available to commune residents before submitting the referendum 
petition (Article 13, section 1). The sponsor’s announcement should contain 
referendum question(s) to be selected by the voters (Article 13, section 2). The 
referendum sponsor is also obliged to collect signatures of commune residents 
supporting the referendum. Finally, if all legal requirements are met, the municipal 
council should adopt a resolution on holding the proposed referendum (Article 17). 

The Masovian Voivod found that none of the three announcements on the 
proposed referendum published by the referendum sponsor fulfilled the 
requirement to contain a clear referendum question. The third announcement 
admittedly contained the referendum question, but it was delivered to the public 
only after the referendum petition was submitted to the mayor, so it was without 
legal effect. As a result, the petition cannot be considered valid because of its 
non-compliance with Article 13, section 2 of the LRA.  

The Masovian Voivod partly based its reasoning on a previous administrative 
court judgment in this matter,27 as well as on the common view provided by the 
existing legal doctrine that the referendum question(s) is both the obligatory and the 
main element of the referendum announcement. It was also noted that neither the 
signature pages nor the valid announcement contained referendum question(s), as 
both contained only the general subject of the referendum, i.e. “new radioactive 
waste repository”. According to the Masovian Voivod, the referendum question(s) 
should be placed on the signature pages since they were not included in the 
referendum announcements, despite the lack of an explicit requirement in Article 14 
of the LRA. Otherwise, all possible questions regarding the general nature of the 
proposed referendum subject could be raised. This could lead to a situation where 
people support an idea they would not have otherwise supported had they known 
the exact intention of the referendum sponsor. The Voivod concluded that in order to 

                                                      
27. Judgment of the Higher Administrative Court in Wrocław of 10 April 2015 

(III SA/Wr 85/15). 
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correctly assess the commune’s opinion, the referendum questions on the voting 
pages should be identical with those on the signature pages, which was not the case.  

The Voivod further emphasised that the consultative commission set up by the 
municipal council failed to verify the legality of the referendum petition. The 
commission considered the referendum petition to be valid regardless of the 
aforementioned violation of the Article 13, section 2 of the LRA. Therefore, the 
resolution adopted by the Council on the basis of the commission’s approval 
violated Article 17 of the LRA.  

Non-compliance with Article 13 section 2 of the LRA by the referendum sponsor 
at the initial stage of the referendum procedure (announcements without clear 
referendum questions) caused further administrative stages of the procedure to be 
invalid and ultimately caused the resolution to be found unlawful. 

Aside from the procedural objections to the resolution, the Voivod raised several 
substantive objections, namely that it violated Article 18, section 2, clause 5 of the 
Local Self-Government Act and that it was inconsistent with the Spatial Planning 
and Land Management Act. It was noted that based on Article 18, section 2, clause 5 
of the Local Self-Government Act, the siting of a new radioactive waste repository 
belongs to the exclusive competence of the municipal council at the commune level. 
As a result, radioactive repository siting cannot be the subject of local referendum at 
all. The Voivod referred to the previous judgments of the Supreme Administrative 
Court in this field.28 

The Voivod’s decision is consistent with relevant court judgments. In a similar 
case, the Supreme Administrative Court found that a petition to hold a referendum 
on a prohibition to site a wind farm on their commune’s territory was also invalid as 
“it touches upon the municipal council right to define commune spatial policy, 
exceeding the scope of the local referendum”.29 The conclusion is that a local 
referendum cannot be used as a tool to prohibit the siting of a specific type of 
construction investment on the commune territory (such as a radioactive waste 
repository or a wind farm) because the municipal council has exclusive competence 
in this field.  

The Municipal Council decided not to appeal to the Voivodship Administrative 
Court and as a result the authority’s decision became final.  

Certain provisions of the Regulation of the Minister of Health of 18 February 2011 
on the conditions for safe use of ionising radiation for all types of medical exposure 
have been declared unconstitutional by a judgment pronounced by the 
Constitutional Tribunal 30 

The judgment by the Constitutional Tribunal was the outcome of a petition 
submitted to the Tribunal by the Polish Commissioner for Human Rights (the 
Ombudsman) challenging the constitutionality of several provisions31 of the 
Regulation of the Minister of Health of 18 February 2011 on the conditions of the safe 
use of ionising radiation for all types of medical exposure (the regulation),32 which 

                                                      
28. See Judgments of the Supreme Administrative Court of 21 July 1999 (IV SA 2452/98) and of 

20 March 2014 (II OSK 344/14). 
29. Judgment of the Supreme Administrative Court of 20 March 2014 (II OSK 344/14).  
30. Constitutional Tribunal Judgment of 30 July 2013 (Ref. No. U 5/12). 
31. I.e. section 9; section 12, clause 2; section 16, clause 2; section 18; and section 20. 
32. Journal of Laws of 2011, No. 51, Item 265.  
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implemented into Polish law Council Directive 97/43/Euratom.33 The regulation was 
issued on the basis of Article 33c, section 9, item 9 of the Atomic Law Act,34 
empowering the Minister of Health to establish “rules for the control of physical 
parameters of the radiological equipment”.35 But, the regulation did not only address 
these rules; it also required medical physicians to hold a special certificate allowing 
them to conduct such control. The regulation specified that the National Centre for 
Radiological Protection in Health Care (NCRP) would be responsible for issuing these 
certificates, although this was not one of the NCRP’s competences listed in its 
delegating statute.  

The Ombudsman raised formal and material objections against the contested 
provisions of the regulation based on Article 92, section 1 and Article 65, section 1 of 
Polish Constitution. Regarding the first objection, the Ombudsman claimed that 
because the delegating statute does not clearly authorise the Health Minister to 
determine the qualifications required from medical physicians to control 
radiological equipment, he was not authorised to introduce the requirement to hold 
a special certificate allowing them to conduct such control. The competence of the 
Minister to do so could not be derived from the general competence to establish 
“rules for the control of radiological equipment” contained in Article 33c, section 9, 
item 9 of the Atomic Law Act. On the basis of such general competence, the Minister 
could not assume the competence to address by regulation such a detailed issue like 
the requirement in question. As a result, the contested provisions of the regulation 
exceeded the limits of the delegation of authority to legislate contained in the 
delegating statute. This violated Article 92, section 1 of the Constitution according to 
which “Regulations shall be issued on the basis of specific authorization contained 
in, and for the purpose of implementation of, statutes by the organs specified in the 
Constitution”. Regarding the second objection, the Ombudsman claimed that the 
regulation’s requirement for medical physicians to obtain a relevant certificate is an 
unlawful nonstatutory limitation upon the exercise of the constitutional freedom of 
occupation. This is because without obtaining such certificates, medical physicians 
would not be allowed to conduct some activities at their work. This violates 
Article 65, section 1 of the Constitution,36 according to which any exceptions 
regarding freedom of occupation may be specified only by statute, not by regulation, 
as was the case. Finally, the Ombudsman noted also that the tasks of the NCRP, 
which are precisely listed in Article 33j, section 3, do not include the certification of 
medical physicians. The regulation therefore enlarged the tasks of the NCRP without 
statutory authorisation, thus violating Article 33j, section 3.37  

                                                      
33. Council Directive 97/43/Euratom of 30 June 1997 on health protection of individuals 

against the dangers of ionizing radiation in relation to medical exposure, and repealing 
Directive 84/466/Euratom, Official Journal of the European Union (OJ) L 180 (9 July 1997), p. 22. 

34. Atomic Law Act, Journal of Laws of 2014, Item 1512 (unified text). 
35. Article 33c, section 9, item 9 states that “The minister competent for health matters shall 

establish by regulation the conditions for safe use of ionizing radiation for all types of 
medical exposure … taking into account the standards valid in the European Union. 
These conditions shall include: 9) rules for the control of physical parameters of the radiological 
equipment, and internal and external clinical audits to verify the compliance with the 
requirements for radiological protection of the patient” (emphasis added). 

36. “Everyone shall have the freedom to choose and to pursue his occupation and to choose 
his place of work. Exceptions shall be specified by statute” (emphasis added). 

37. The Ombudsman’s argument was reinforced by the General Prosecutor’s opinion that the 
legalism principle requires competences of state authorities to be determined only in 
statutes. 
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The Minister of Health disagreed with the Ombudsman that the statutory 
authorisation to establish rules for the control of radiological equipment does not 
cover the competence to introduce the qualification requirements. In his view, this 
can be derived from Article 7, section 1 of Directive 97/43, under which member 
states shall ensure that medical physicians have the relevant competence in 
radiation protection. He argued that introducing such a requirement does not 
invalidate the qualifications previously acquired by the medical physicians; 
however, those qualifications are not sufficient for the control of the radiological 
equipment in a safe manner. As a result, it was necessary to introduce additional 
requirements, i.e. the authorisation from the NCRP. Therefore, the contested 
provisions of the regulation implement the delegating statute and are thus 
consistent with it.  

Regarding second objection, the Minister claimed that the contested provisions 
cannot be seen as a limitation of the freedom of occupation because of their 
entitling nature. He noted that they are even beneficial to the medical physicians 
since they enable them to enhance their qualifications and, as a result, to increase 
their salaries. The Minister stressed also that tasking NCRP with the certification of 
medical physicians was justified by the equity rules due to a lack of separate 
provisions of law in this field. Otherwise, if this issue were not addressed in the 
contested regulation, there would be no legal basis to control radiological equipment 
by medical physicians, which could endanger the patients.  

The Tribunal dismissed the Minister’s arguments and sustained the 
Ombudsman’s challenges, holding that the contested provisions of the regulation 
violate Article 92, section 1 of the Constitution. It did not examine further whether 
the regulation also violates Article 65, section 1 of Constitution since it was not 
required according to the relevant provisions of the Constitutional Tribunal Law38 
and the Tribunal’s case law. To ensure that the judgment will not have any negative 
impact on controlling radiological equipment, the Tribunal decided to postpone the 
application of the decision for one year. 

In its decision, the Tribunal clearly stated that because the regulation covered 
issues not directly addressed in the delegating statute, the regulation lost its 
implementing character and appeared to be a stand-alone legal document. This was 
unacceptable in the light of Article 92, section 1 of the Constitution. At the same, 
time as long as the contested regulation is inconsistent with the Constitutional 
requirements, it cannot be justified by Directive 97/43.  

Regarding the fundamental question of how detailed the statutes should be and 
which issues may be delegated to regulate in the regulation, the Tribunal held that it 
generally depends on the subject matter and its possible relations with the sphere of 
constitutional rights and freedoms. The closer an issue is to the sphere of 
constitutional rights and freedoms, the more precisely it should be regulated by 
statute with less opportunity for regulation by regulation. Delegating via statute for 
some issues to be covered by regulation cannot, however, cause the statute to have a 
blanket nature.39 This is because the function of a regulation is to implement the 
statute, not to modify or complement it.  

The importance of the judgment is that the delegated legislator (the Minister of 
Health in this case) can never assume competences not directly contained in the 

                                                      
38. Constitutional Tribunal Law of 1 August 1997 (Journal of Laws No. 102, Item 643 with 

changes). 
39. This occurs when the relevant authority is entitled to regulate by regulation the issues 

that are not listed in the delegating statute. 
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delegating statute, even if this would be justified by the equity rules or the common 
sense.  

Slovak Republic 

Developments in relation to the disclosure of information concerning the Mochovce 
nuclear power plant 

The litigation regarding Greenpeace Slovakia’s demand that the Nuclear Regulatory 
Authority (NRA) release the text of the preliminary safety report on Mochovce 
units 3 and 4 in accordance with the Freedom of Information Act, as amended, 
Act No. 211/2000 Coll., started in April 2010 and was closed in June 2015. 

As explained in Nuclear Law Bulletin No. 92,40 the case originated in a claim by 
Greenpeace Slovakia for information, especially environmental information, and the 
NRA dismissal of Greenpeace’s application,41 stating that such important 
information may endanger the public security if made publicly available. 
Greenpeace lodged a claim for review of the lawfulness of the decision with the 
District Court and in October 2011 the District Court decided in favour of the NRA. 
Greenpeace then appealed this decision to the Supreme Court, which in August 2012 
reversed the District Court judgment. The case was then returned to the District 
Court.  

On remand, the District Court overturned NRA decision No. 39/2010 in June 2013 
and remanded the case to the NRA for renewed administrative proceedings in which 
the NRA should consider Greenpeace’s appeal against the NRA’s initial 
administrative decision. Not satisfied with the reasoning of the District Court, the 
NRA appealed the judgment to the Supreme Court in July 2013.  

In June 2015, the Supreme Court confirmed the judgment of the District Court. 
Therefore, on 23 July 2015, the NRA had to re-open the previous administrative 
proceedings including Greenpeace and the builder of Mochovce units 3 and 4 
(Slovenske elektrarne) as participants. During the re-opened proceeding, when asked if 
it wished to have access to the preliminary safety report,42 Greenpeace Slovakia 
withdrew its appeal reasoning that the legislative restrictions on the disclosure of 
sensitive information and the cost of copying thousands of pages of the redacted 
preliminary safety report was not justified without the ability to gain any relevant or 
meaningful information. Thus, the NRA closed the reopened administrative 
proceedings. 

                                                      
40  NEA (2013), “New developments in the matter involving Greenpeace’s demands for 

information under the Freedom of Information Act”, Nuclear Law Bulletin No. 92, NEA, 
Paris, p. 91 

41.  NRA decision 39/2010, 1 February 2010. 
42. As explained in NEA (2014), “Developments in relation to the disclosure of information 

concerning the Mochovce nuclear power plant”, Nuclear Law Bulletin No. 93, NEA, Paris, 
p. 92, in October and November 2013, a redacted version of the safety documentation for 
Mochovce units 3 and 4 was made publicly available (all sensitive information pursuant 
to Articles 3(14) and (15) of the 2004 Atomic Act, as amended, was redacted). Such 
disclosure was made as part of the renewed administrative proceedings on the approval 
of modifications to construction prior to the completion of the Mochovce nuclear power 
plant units 3 and 4. 




