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Slovak Republic 

Further developments in cases related to the challenge by Greenpeace Slovakia to 
the Mochovce nuclear power plant 

There are four ongoing trials in the courts of the Slovak Republic that have been 
discussed in the last three issues of the Nuclear Law Bulletin.1 The most recent 
updates are provided below. 

On 27 September 2013, Slovenske elektrarne, the builder of the Mochovce 
nuclear power plant (NPP) units 3 and 4, submitted a constitutional claim to the 
Slovak Constitutional Court objecting to the denial of its basic rights and freedoms 
by the Supreme Court judgement in the Mochovce 3 and 4 court proceeding. 
Slovenske elektrarne brought the constitutional claim because it was not afforded an 
opportunity to participate in the trial, yet Slovenske elektrarne’s rights were directly 
affected by the Supreme Court judgement. 

On 28 October 20014, the Constitutional Court declared it to be a breach of the 
licensee’s (Slovenske elektrarne) right to be a participant in the Supreme Court 
proceeding. But, due to the already existing second instance administrative decision 
issued by the Slovak Nuclear Regulatory Authority (NRA) in favour of Slovenske 
elektrarne (see below regarding NRA decision No. 291/2014), it was not necessary to 
cancel the judgement of the Supreme Court and send the decision back for a new 
judicial procedure. 

Separately, Greenpeace Slovakia’s appeal of NRA decision No. 761/20132 was 
considered together with Greenpeace Slovakia’s appeal of NRA decision 
No. 247/2008.3 The NRA held a public hearing on 27 February 2014 and on 23 May 
2014, the NRA issued decision No. 291/2014, dismissing Greenpeace Slovakia’s appeal 
of decision No. 246/2008, and at the same time confirming decision No. 246/2008. 
Upon entry into force on 30 May 2014, this decision closed Greenpeace Slovakia’s 
claims. 

Thereafter, the NRA informed the Regional Court of Bratislava (the court of first 
instance review of administrative decisions) about the Constitutional Court decision 
(above), as well as about the existing valid second instance NRA decision 
(No. 291/2014). When the court asked Greenpeace Slovakia for their final statement 
prior to the adoption of the court decision, Greenpeace Slovakia withdrew its claim 
and the court ceased the proceedings on the 11 March 2015. 

1. For key background information on the litigation initiated by Greenpeace Slovakia, please 
see Nuclear Law Bulletin, No. 92, NEA, Paris, p. 89; Nuclear Law Bulletin, No. 93, NEA, Paris, 
p. 91; and Nuclear Law Bulletin, No. 94, NEA, Paris, pp. 116-117. 

2. NRA administrative decision No. 761/2013 (21 August 2013) denied the suspensory effect of 
Greenpeace Slovakia’s appeal of NRA decision No. 246/2008 (see infra note 3). 

3. NRA administrative decision No. 246/2008 (14 August 2008) approved modifications to 
construction prior to the completion of Mochovce NPP units 3 and 4. These modifications 
were requested by Slovenske elektrarne. 
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United States 

Judgment of the Nuclear Regulatory Commission denying requests from petitioners 
to suspend final reactor licensing decisions pending the issuance of a final 
determination of reasonable assurance of permanent disposal of spent fuel 

On 26 February 2015, the US Nuclear Regulatory Commission (NRC) denied petitions 
and motions filed by several environmental groups (petitioners) requesting that the 
NRC suspend final reactor licensing decisions until the NRC made a “reasonable 
assurance” finding regarding the technical feasibility of spent fuel disposal in a 
repository (a “waste confidence safety decision”).4 In denying the petition and 
motions, the NRC reaffirmed its interpretation of the Atomic Energy Act of 1954, as 
amended (AEA), holding that the AEA does not require the NRC to make definitive 
findings that a repository for spent fuel disposal is technically feasible before issuing 
initial or renewed licenses for nuclear power plants. 

The petitions were submitted in response to the NRC’s publication of a final rule 
and companion generic environmental impact statement (GEIS) that addressed the 
safe storage of spent nuclear fuel beyond a reactor’s license term. Commonly called 
the “Continued Storage Rule” and “Continued Storage GEIS”, the documents were 
published in September 2014. These documents replaced the NRC’s previous rule 
and generic analysis, known as the “Temporary Storage Rule” and “Waste 
Confidence Decision”. The Continued Storage Rule and Continued Storage GEIS, like 
the Waste Confidence Decision and Temporary Storage Rule before them, 
generically satisfy part of the NRC’s National Environmental Policy Act (NEPA) 
obligations to assess the environmental impacts of storing spent nuclear fuel after 
the end of a reactor’s license term pending disposal in a deep geologic repository. 
The Waste Confidence Decision also included five “reasonable assurance” findings 
that, among other things, included statements regarding the technical feasibility of a 
deep geologic repository and the safe storage of spent fuel pending disposal. 

The Temporary Storage Rule and Waste Confidence Decision were overturned by 
the US Court of Appeals for the DC Circuit in June 2012, which held that the rule and 
decision did not satisfy the agency’s obligations under the NEPA.5 In response, the 
Commission suspended all final licensing decisions that relied on the Temporary 
Storage Rule and directed the NRC staff to address the issues raised by the court6 – 
these issues included a more robust analysis of the environmental impacts of spent 
fuel pool leaks and fires, along with a consideration of the impacts that would result 
in the event that a deep geologic repository never becomes available – a scenario 
that the NRC had not previously evaluated. The result of this effort was the 
development of the Continued Storage Rule and GEIS. The Continued Storage Rule 
and GEIS include analyses of spent fuel pool leaks and fires; they also provide a 
generic analysis of the environmental impacts of spent fuel storage over three time 
frames: short-term, long-term and indefinite (which assumes a repository never 
becomes available). The Continued Storage GEIS no longer includes the “reasonable 
assurance” findings made in the Waste Confidence Decision, but instead concludes 
that spent fuel storage and deep geologic disposal are technically feasible. 

Shortly after publication of the Continued Storage Rule and GEIS, the numerous 
petitioners filed substantively identical petitions requesting that the NRC suspend 

4. DTE Electric Co. (Fermi Nuclear Power Plant, Unit 3), CLI-15-4, 81 NRC (26 February 2015). 
5. New York v. NRC, 681 F.3d 471 (DC Cir. 2012). 
6. Calvert Cliffs Nuclear Project, LLC (Calvert Cliffs Nuclear Power Plant, Unit 3), CLI-12-16, 

76 NRC 63 (2012). 
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final licensing decisions, along with motions to admit new or amended contentions 
to licensing proceedings, and motions to reopen closed proceedings to consider the 
new contentions. 

The petitioners asked the NRC to suspend licensing activities because, without 
the “reasonable assurance findings” regarding the technical feasibility of a 
repository, the petitioners argued that the NRC lacks a lawful basis under the AEA to 
issue initial or renewed licenses. The NRC disagreed, and in CLI-15-4 denied the 
petitions and accompanying motions. 

In CLI-15-4, the Commission reaffirmed its historic interpretation of the AEA that 
an explicit finding regarding the technical feasibility of spent fuel disposal is not 
required as a prerequisite to reactor licensing decisions.7 Further, the Commission 
noted that despite numerous opportunities to do so, Congress had not revised the 
AEA to require the explicit finding requested by petitioners.8 

The NRC also revisited its 1977 statement of policy that it “would not continue to 
license reactors if [it] did not have reasonable confidence that [spent fuel] can and 
will in due course be disposed of safely.”9 The NRC explained that the agency’s 
approach to management of spent fuel continues to evolve over time and recognised 
that its obligation to “ensure the adequate protection of public health and safety 
encompasses an ongoing responsibility to regulate the continued storage of spent 
fuel, with or without a repository.”10 The NRC noted that deep geologic disposal 
remains the national policy for the disposition of spent fuel and that it was 
considering both the safety and environmental impacts of continued storage, 
including the possibility of indefinite continued storage, because of this regulatory 
responsibility. As it found in the Continued Storage Rule, the NRC reaffirmed the 
technical feasibility of deep geologic disposal and continued safe storage pending 
the availability of a repository (or indefinitely should such storage become 
necessary). 

Because the NRC found that the AEA does not require the explicit findings 
requested by the petitioners, it denied the petitions and accompanying motions. In a 
separate lawsuit, the petitioners have joined other groups and several states to 
challenge the Continued Storage GEIS and Rule before the Court of Appeals for the 
District of Columbia Circuit. A briefing schedule is expected soon, with oral 
argument expected later this year. 

 

 

 

 

7. Natural Resources Defense Council v. NRC, 582 F.2d 166 (2d Cir. 1978). 
8. DTE Electric Co., supra note 1. 
9. Natural Resources Defense Council, Denial of Petition for Rulemaking, 42 Fed. Reg. 34 391, 

34 393 (5 July 1977). 
10. DTE Electric Co., supra note 1 (slip op. at 30). 
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