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Towards a new international framework for nuclear safety:  
Developments from Fukushima to Vienna 

By Emma Durand-Poudret∗ 

Introduction 

On 11 March 2011, the nuclear safety sector was deeply shaken by the accident at 
the Fukushima Daiichi nuclear power plant in Japan. Because of this accident, 
25 years of established certainties in nuclear power plant operational safety that 
followed the Chernobyl disaster were once again called into question. 

The adequacy of the international safety instruments was naturally questioned 
as well. The global nuclear safety framework is primarily composed of the 
Convention on Nuclear Safety (CNS)1 and the safety standards of the International 
Atomic Energy Agency (IAEA). Should this accident have been an inducement for a 
comprehensive overhaul of the existing framework? 

The broader international community mobilised its resources in response to this 
event, reflecting the overriding importance of nuclear safety and the urgent need to 
learn lessons from the accident.2 A process of reviewing the effectiveness of the CNS 
thus began in April 2011 at the Fifth Review Meeting of the Contracting Parties to the 
Convention. 

In September 2011, the adoption of the IAEA Action Plan on Nuclear Safety3 

encouraged the states parties to study mechanisms to enhance the effective 
implementation of the CNS and to consider proposals to amend the Convention.4 In 

∗  Emma Durand-Poudret is a PhD student at Aix-Marseille University, France (CERIC – UMR 
CNRS 7318). She specialises in nuclear and environmental law. Special thanks are due to 
Clément Braux, Nuclear safety engineer, for proofreading this paper. 

1.  Convention on Nuclear Safety (1994), IAEA Doc. INFCIRC/449, 1963 UNTS 293. 
2.  On the various measures taken by the international community following the accident, 

see: Johnson, P.L. (2013), “The post-Fukushima Daiichi response: The role of the 
Convention on Nuclear Safety in strengthening the legal framework for nuclear safety”, 
Nuclear Law Bulletin No. 91, NEA, Paris, pp. 9-26 and Kueny, L. and E. Durand-Poudret (2014), 
“La gouvernance internationale de la sûreté nucléaire: quelle remise en cause après Fukushima?” 
[The international governance of nuclear safety: what challenges has Fukushima raised?], 
in Proceedings of the 21st INLA Congress, Nuclear Law in Progress,  
20-23 October 2014, Buenos Aires, Argentina, pp. 205-231. 

3.  IAEA (2011), “Draft IAEA Action Plan on Nuclear Safety, Report by the Director-General”, 
IAEA Doc. GOV/2011/59-GC(55)/14, IAEA, Vienna. This Action Plan followed the declaration 
adopted at the conclusion of the June 2011 Ministerial Conference, when the states asked 
the Director-General of the IAEA to prepare such a document. 

4.  Ibid., p. 4: 
International legal framework – Improve the effectiveness of the international legal 
framework: 

• States parties to explore mechanisms to enhance the effective 
implementation of the Convention on Nuclear Safety […] and to consider 

NUCLEAR LAW BULLETIN No. 95, VOL. 2015/1, NEA No. 7252, © OECD 2015 27 

                                                

 



ARTICLES 

August 2012, the Second Extraordinary Meeting of the Contracting Parties allowed 
certain states to table amendments,5 thus stimulating debate but also revealing the 
difficulty of obtaining the majority required for such an undertaking. In order to 
break the impasse, an effectiveness and transparency working group6 was set up 
with the ambitious task of reporting to the Sixth Review Meeting on “a list of actions 
to strengthen the CNS and on proposals to amend, where necessary, the 
Convention.”7 

Since the amendment approach appeared to be a valid solution, Switzerland 
took the opportunity of the Sixth Review Meeting to submit a new draft to that 
effect. The convening of a Diplomatic Conference under Article 32 of the CNS would 
then allow the Swiss proposal, and any potential revisions, to be discussed in greater 
detail. On 9 February 2015, however, the parties were unable to agree on the 
amendment to the CNS, though they did come to a compromise by adopting a non-
binding text by consensus, the Vienna Declaration.8 

This article proposes a critical analysis of the process of enhancing the 
effectiveness of the Convention, beginning with a description of the new safety 
objectives and the associated challenges, followed by a review of the proposed Swiss 
amendment. The Vienna Declaration and its future prospects will then be examined. 

Mobilisation of the international community after the accident 

After the Fukushima accident, the international community had to send a strong 
signal to the rest of the world and take all the measures necessary to ensure 
continued improvements in safety. There could be no improvements without an 
analysis of the existing legal framework to identify possible weaknesses and remedy 
them where possible. 

Formulation of a new safety objective 

The Second Extraordinary Meeting of the Contracting Parties to the CNS was a 
particularly important stage in that analysis of the system, representing the first 
opportunity for the parties to establish formal proposals for amendments after 
Fukushima. It also allowed the effectiveness and transparency working group to be 
set up, whose final report was to be particularly instructive in terms of 
strengthening the CNS. Most importantly, however, the parties to the Second 
Extraordinary Meeting adopted a number of findings, particularly Conclusion 17: 

The displacement of people and the land contamination after the Fukushima 
Daiichi accident calls for all national regulators to identify provisions to 

proposals made to amend the Convention on Nuclear Safety and the 
Convention on the Early Notification of a Nuclear Accident. 

• Member States to be encouraged to join and effectively implement these 
Conventions. 

5. These amendments were proposed by Switzerland and Russia. See IAEA (2012), Second 
Extraordinary Meeting of the Contracting Parties to the Convention on Nuclear Safety, 
27-31 August 2012, Vienna, Austria, Final Summary Report (“Report of the Second 
Extraordinary Meeting”), IAEA Doc. CNS/ExM/2012/04/Rev.2, pp. 15-23. 

6. Ibid., para. 33. 
7. IAEA (2013), Measures to strengthen international cooperation in nuclear, radiation, 

transport and waste safety, IAEA Doc. GC(57)/RES/9, IAEA, Vienna, p. 8. 
8. IAEA (2015), Vienna Declaration on Nuclear Safety: On principles for the implementation of 

the objective of the Convention on Nuclear Safety to prevent accidents and mitigate 
radiological consequences, IAEA Doc., INFCIRC/872, IAEA, Vienna. 
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prevent and mitigate the potential for severe accidents with off-site 
consequences. Nuclear power plants should be designed, constructed and 
operated with the objectives of preventing accidents and, should an accident 
occur, mitigating its effects and avoiding off-site contamination. The 
Contracting Parties also noted that regulatory authorities should ensure that 
these objectives are applied in order to identify and implement appropriate 
safety improvements at existing plants.9 

This finding underscores the parties’ intention to achieve the initial safety 
objective of the Convention. The Fukushima accident had serious environmental 
consequences, particularly in terms of lasting land contamination and rekindled the 
key issue of maintaining the integrity of containment in the context of nuclear 
disasters. 

The “second generation” reactors such as those operated at the Fukushima 
Daiichi power plant are boiling water reactors. The safety objectives in the event of 
an accident involving these reactors are to control the nuclear reaction, cool the 
nuclear fuel and contain the radioactive products. In the event of an over 
pressurisation due to the presence of steam in the nuclear reactor core, however, 
deliberate decompression is possible. This involves the controlled release of steam 
from the containment enclosure. Similarly, excess pressure in the enclosure can be 
followed by decompression into the environment via filtration systems. This leads to 
off-site dissemination of certain unfiltered radioactive products, as happened in 
reactor No. 2 at Fukushima Daiichi. 

The new safety objective would therefore be to design reactors or to adjust the 
design of existing reactors so that they avoid such releases, thus preventing off-site 
dissemination and contamination. The challenge is twofold: releases of radioactivity 
into the environment can affect people and also their habitats. Therefore, not only 
must the population be protected against radiation but their environment must also 
be taken into consideration, reflecting the right to a healthy environment enshrined 
in many international instruments.10 It seems rather excessive to conclude, 
however, that this objective will lead to protecting the environment per se, namely 
the natural environment without considering its potential human use. In this 
particular case, it is above all a matter of protecting the environment as the setting 
in which people develop, rather than nature as an object of law. 

The Sixth Review Meeting of the contracting parties: Time to deliver? 

While the parties to the Second Extraordinary Meeting identified the need for a new 
safety objective, the question of its technical feasibility remained elusive. This 
crucial issue was hotly debated during the Sixth Review Meeting of the Contracting 
Parties. Although the parties once again confirmed their commitment to the findings 
of this Second Extraordinary Meeting, they also raised the issue of the technical 
applicability of the objective referred to in Conclusion 17. 

That objective called for reactors to be designed to maintain the integrity of the 
containment enclosure and prevent lasting contamination of the environment. If 
this new objective appeared to be appropriate for new types of reactors such as the 

9. Report of the Second Extraordinary Meeting, supra note 5, at p.5. 
10. This includes, in particular, Principle 1 of the 1972 Stockholm Declaration on the 

Environment and Principle 1 of the 1992 Rio Declaration on the Environment and 
Development. See “[Final] Declaration of the United Nations Conference on the Human 
Environment”, 16 June 1972, UN Doc. A/CONF.48/14/Rev.1 (1973), 11 ILM 1416 (1972), [30] 
and Report of the UN Conference on Environment and Development, Rio de Janeiro,  
3-14 June 1992, UN Doc. A/CONF.151/26/Rev.1. 
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EPR,11 its application remained problematic in the case of existing reactors. Indeed, 
the objective is rather vague and several states parties underscored the difficulties in 
translating it into regulatory safety requirements. The IAEA was therefore tasked 
with establishing technical implementation criteria. 

The second question was how the objective should be implemented within the 
framework of the Convention: should it be a mandatory requirement or would an 
incentive approach be sufficient? 

The Final Report of the Working Group on Effectiveness and Transparency 
submitted its conclusions at the Sixth Review Meeting, identifying in particular 
several tools that could enhance the Convention.12 These various means included 
the possibility of amending the CNS. The inclusion of a new safety objective through 
an amendment therefore seemed to be an appropriate approach to strengthening 
the Convention and consequently the international safety system. 

An amendment to the Convention on Nuclear Safety 

An ambitious and coherent Swiss draft 

The possibility of amending a convention, as permitted in Article 32 of the CNS, 
preserves some flexibility in the content of the instrument. As Daillier and Pellet 
explain, a treaty reflects the balance of the obligations the parties accepted under 
specific circumstances.13 These evolve, and the freezing of relations between 
contracting states must be avoided so that obligations can be modified.14 When the 
CNS was adopted in 1994, the state-of-the-art in terms of nuclear technology was 
clearly different from what it is now, and some flexibility was therefore essential. 

The experience gained from the Chernobyl and Three Mile Island accidents had 
already drawn the international community’s attention to the need for a wide-
ranging safety objective, though a decision had never been taken to ratify this 
officially. 

Switzerland, therefore, took advantage of the Sixth Review Meeting to propose 
an amendment and thus seek to make the principle of “avoiding off-site 
contamination” mandatory: 

Art. 18. (Design and Construction), new para. iv. 

Nuclear power plants shall be designed and constructed with the objectives 
of preventing accidents and, should an accident occur, mitigating its effects 
and avoiding releases of radionuclides causing long-term off-site 

11. The safety and environmental performance systems relating to “third generation” reactors 
have been improved. The EPR, for example, allows the corium to be recovered in the event 
of an accident and reactor core meltdown. 

12. IAEA (2014), Measures to Strengthen International Cooperation in Nuclear, Radiation, 
Transport and Waste Safety, IAEA Doc. GOV/2014/40-GC(58)/19, IAEA, Vienna, para. 41: 

During the reporting period, two meetings of the Working Group on Effectiveness 
and Transparency (WGET) of the CNS were held in Vienna, Austria, with 47 CNS 
CPs represented. Fourteen areas to improve the effectiveness and transparency of 
the CNS were identified. Five tools to strengthen each area were identified, 
namely: amendments to the convention; new or amended CNS guidance 
documents; authoritative interpretations; and voluntary measures and 
recommendations for action by another body. The WGET also identified 68 actions 
to strengthen CNS effectiveness. 

13. Daillier, P. and A. Pellet (2002), Droit international public, LGDJ, 7th Edition, Paris, p. 294. 
14. Ibid. 
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contamination. In order to identify and implement appropriate safety 
improvements, these objectives shall also be applied at existing plants.15 

In support of its argument, Switzerland raised the relevant point that the safety 
objective was already present in substance in several IAEA documents, firstly in 
Conclusion 17 of the Report of the Second Extraordinary Meeting,16 but also in the 
Resolution on Nuclear Safety adopted in 2013 by the General Conference of the 
Agency.17 Furthermore, the amendment reflected the process developed at the 
European level: the Amendment of the Nuclear Safety Directive.18 This new 
instrument confirmed the coherence of the Swiss approach in that it gave legally 
binding effect to provisions on a safety objective corresponding in substance to that 
referred to in the amendment. Article 8(1) of the Directive states that: 

Member States shall ensure that the national nuclear safety framework 
requires that nuclear installations are designed, sited, constructed, 
commissioned, operated and decommissioned with the objective of 
preventing accidents and, should an accident occur, mitigating its 
consequences and avoiding: 

(a) early radioactive releases that would require off-site emergency measures 
but with insufficient time to implement them; 

(b) large radioactive releases that would require protective measures that 
could not be limited in area or time.19 

The symbolic dimension of the Swiss amendment was also important, since it 
sent a message to the public that the lessons of the Japanese disaster had been 
learnt by amending the instrument that underpinned the international scheme 
governing nuclear safety. It also firmly demonstrated that nuclear safety was part of 
a continuous improvement process, particularly for existing installations. 

The challenge of this amendment to the CNS, however, lay above all in its 
mandatory nature. The Convention is subject to international treaty law; 
consequently, the amendment will necessarily result in international legal 
obligations. 

Had the amendment been adopted as proposed, there would have been several 
kinds of consequences for the parties. They would firstly have had to draw up a 
report on the implementation of the amendment to Article 18 at the national level. 
There would also have been a ban imposed on the construction of nuclear power 
plants with second generation reactors. Regarding the safety of existing power 
plants, the parties would have had to carry out a periodic safety review with the 

15. IAEA (2014), Sixth Review Meeting of the Contracting Parties to the Convention  
on Nuclear Safety, 24 March-4 April 2014, Vienna, Austria, Summary Report,  
IAEA Doc. CNS/6RM/2014/11_Final, Annex 1. 

16. Report of the Second Extraordinary Meeting, supra note 5, para. 17. 
17. IAEA (2013), supra note 7, para. 46: 

Further encourages Member States to exchange regulatory information and share 
experiences with regard to new nuclear power plant designs and design 
certification, taking into account that nuclear power plants should be designed, 
constructed and operated with the objectives of preventing accidents, and, 
should an accident occur, mitigating its effects and avoiding off-site 
contamination. 

18. Council Directive 2014/87/Euratom of 8 July 2014 amending Directive 2009/71/Euratom 
establishing a Community framework for the nuclear safety of nuclear installations, 
Official Journal of the European Union (OJ) L 219 (25 July 2014), pp. 42–52. 

19. Ibid. at Article 8(1). 
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latest applicable methods and assumptions (state-of-the-art), taking compensatory 
measures and making appropriate improvements as far as technically feasible and 
appropriate.20 Finally, in relation to the design of future reactors, the parties would 
have had to ensure that they reduced the frequency of initiating events, controlled 
transients, incidents, multiple failure conditions and external events, controlled low 
pressure core meltdown scenarios and virtually eliminated sequences potentially 
leading to significant releases.21 

A divided international community 

If the amendment approach thus appears to be well-adapted for the nuclear safety 
sector and the CNS, the international community is broadly divided as to its 
desirability, and while there is a clear willingness to learn lessons in the aftermath 
of the accident, other arguments also come into play. 

In relation to procedure, on the one hand, certain states referred to political 
difficulties in ratifying the amendment at a national level.22 The amendment process 
is particularly cumbersome for a multilateral agreement such as the CNS. When the 
Convention was adopted, Pierre Strohl argued that because the CNS was meant to be 
universal it did not evolve greatly.23 Such a “global” approach requires a significant 
number of parties to achieve harmony under very precise rules. This is clearly a 
complex task, thus making conventions like the CNS particularly difficult to revise. 

Some parties, on the other hand, expressed doubts over the practical and legal 
implications of the amendment, citing in particular the cost of implementing such 
an amendment in relation to existing power plants. Knowing that as of 27 March 
2015, the amount of compensation paid by the operator TEPCO for the Fukushima 
accident was close to JPY 4 785 billion,24 this argument must be weighed against the 
other interests at stake. The amendment would be brought into force only with 
respect to the parties that had ratified, accepted, approved or confirmed it, giving 
rise to a “two-tier” system involving two versions of the Convention, one amended 
and the other not amended. The Review Meetings would therefore have to be based 
on two different “legal bases”, which would inevitably complicate the process. 

Treaties moreover entail the creation of legal obligations, and although these are 
“soft” and general in nature, they are still important. This binding nature is the 
principal strength of the Convention compared to other non-binding safety 
standards. A crucial question therefore arises: despite the fact that the CNS is an 
incentive convention25 and lacks a sanction mechanism, would the Convention 

20. Müller-German, A. (2014), “Proposition Suisse d’amendement à la Convention sur la sûreté 
nucléaire” [Proposal by Switzerland to Amend the Convention on Nuclear Safety], 
Presentation, Vienna, 11 March. 

21. Ibid. 
22. Wanner, H. (2015), “International community adopts Swiss idea for improving nuclear 

power plant safety”, Swiss Federal Nuclear Safety Inspectorate, www.ensi.ch/en/2015/ 
02/09/international-community-adopts-swiss-idea-for-improving-nuclear-power-plant-
safety/ (accessed on 30 March 2015). 

23. Strohl, P. (1994), “La Convention de l’AIEA sur la sûreté nucléaire” [IAEA Convention on Nuclear 
Safety], Annuaire français de droit international, Vol. 40, CNRS Éditions, Paris, pp. 809-810. 

24. TEPCO (2015), “Records of Applications and Payouts for Indemnification of Nuclear 
Damage”, www.tepco.co.jp/en/comp/images/jisseki-e.pdf (accessed 30 March 2015). 

25. On the incentive character of the Convention, see: Jankowitsch-Prevor, O. (1994), “The 
Convention on Nuclear Safety”, Nuclear Law Bulletin No. 54, NEA, Paris, p. 9, and de Wright, 
T. (2007), “The ‘Incentive’ Concept as Developed in the Nuclear Safety Conventions and its 
Possible Extension to Other Sectors”, Nuclear Law Bulletin No. 80, NEA, Paris, pp. 29-47. 
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support an action for damages? If that were the case, it would justify the reticence of 
some parties to accept such a revision. 

According to Pierre Strohl, the rules of international law relating to the 
implementation of treaties could be broadly applied in this case, and states could be 
rendered liable. If the possibility of being held liable seems to be inconsistent with 
the incentive character of the Convention, the author nevertheless argues that as 
soon as nuclear safety provisions are enshrined in a convention and bind the parties 
upon entry into force, it would be logical to apply the rules of positive international 
law to them, particularly those relating to liability for damage associated to those 
provisions. The author then raises another legitimate question: is the Convention a 
sufficient basis for an international action for damages by a contracting state against 
another state when the direct cause of that damage will show to have breached the 
limits of one of its obligations?26 

In the framework of an accident such as the one at Fukushima Daiichi, a causal 
relationship must then be established between the occurrence of damage and the 
failure to implement a relevant safety obligation.27 This task would be particularly 
complex because the obligations under the Convention are general and imprecise. 

Such liability is of real interest if it allows reparation for the injury caused. Under 
the Draft articles on Responsibility of States for Internationally Wrongful Acts, 
adopted by the International Law Commission in 2001, “The responsible State is 
under an obligation to make full reparation for the injury caused by the 
internationally wrongful act.”28 An internationally wrongful act occurs when 
“conduct consisting of an action or omission is attributable to the State … and 
constitutes a breach of an international obligation of the State.”29 

This liability attributable to a state30 must clearly be distinguished from the 
objective liability of the nuclear operator as provided for by the international third 
party liability conventions.31 In any event, the liability of the USSR was not called 
into question after the Chernobyl accident, and it is highly unlikely that the liability 
of Japan will be called into question either after the Fukushima Daiichi accident, or 
in any case nothing suggests that steps will be taken to that effect. 

The difficulties in holding the state liable for nuclear installations raise a broader 
issue of the effectiveness of international instruments without sanction 
mechanisms. 

26. Strohl, P., supra note 23, p. 820. 
27. Ibid., p. 819. 
28. International Law Commission (2001), “Draft Articles on the Responsibility of States for 

Internationally Wrongful Acts”, Article 31, “Reparation”. 
29. Ibid., Article 2, “Elements of an internationally wrongful act of a State”. 
30. Boustany, K. (1998), “The Development of Nuclear Law-Making or the Art of Legal 

‘Evasion’”, Nuclear Law Bulletin, No. 61, NEA, Paris, p. 53: 
It is, naturally, essential that the operator or licence holder be subject to a regime 
of objective and exclusive liability. It is just as vital for a State to know that its 
international liability can be invoked for breach of a rule of international law or 
negligence in actually implementing this regime, or doing so effectively. In this 
respect, the indulgence shown to the USSR by the countries of Western Europe 
directly affected by the Chernobyl accident is certainly not a model to be followed. 

31. Paris Convention on Third Party Liability in the Field of Nuclear Energy of 29 July 1960, as 
amended by the Additional Protocol of 28 January 1964 and by the Protocol of 16 November 
1982, 1519 UNTS 329; Vienna Convention on Civil Liability for Nuclear Damage (1963), IAEA 
Doc. INFCIRC/500, 1063 UNTS 266; and the Convention on Supplementary Compensation 
for Nuclear Damage (1997), IAEA Doc. INFCIRC/567, 36 ILM 1473. 
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A challenge to incentive instruments? 

Over and above the amendment of the Convention, what is at issue is its 
effectiveness as an “incentive” instrument. The Convention is based above all on the 
peer review process by states parties and not on the obligations in the Convention 
that were deliberately made to be flexible. 

The peer review mechanism was the subject of much debate at the Sixth Review 
Meeting, since the obligation for the parties to draw up a national report32 outlining 
the measures taken domestically was not unanimously respected. According to the 
summary report of this meeting: 

three years after the Fukushima Daiichi accident, a number of the 
76 Contracting Parties either did not submit their national report or did not 
submit their national report to the Secretariat in time to support effective 
review by other Contracting Parties. In addition, 34 Contracting Parties did 
not post any questions on the national reports of their peers.33 

Finally, seven parties did not attend the review meeting. 

These meetings are nevertheless far from pointless, and the technical quality of 
the respective discussions cannot be denied, though certain parties’ lack of 
involvement contributes to the waning interest in the peer review system. Thus, 
some states argue that emphasis should be placed on improving the process rather 
than on seeking to improve a Convention that will in any case continue to be an 
instrument of general requirements. 

It is difficult to say which arguments prevailed in the decision not to adopt the 
amendment in the first place, though the parties did agree to organise a Diplomatic 
Conference to consider the matter.34 

From the Second Extraordinary Meeting, the adoption of an amendment to the 
CNS appeared to be a delicate matter due to certain states parties’ direct opposition. 
Although Switzerland chose to continue this approach, it already seemed to be 
compromised prior to the Diplomatic Conference. The initiative was not fruitless, 
however, since it underscored the need to broaden the initial safety objective. 
Although it was not to be included in the Convention as a binding obligation, the 
parties nevertheless came up with what was regarded as a satisfactory alternative. 

A declaration by consensus 

From hard law to soft law… 

At the Sixth Review Meeting, the contracting parties had decided by a two-thirds 
majority to convene a diplomatic conference that would allow the Swiss proposal to 
be examined and discussed, if not recast. The conference was to be a key moment 
for the CNS, since it was likely to be a unique opportunity to amend the instrument 
and to send a message to the world on the state of the treaty governing nuclear 
safety. 

Several measures had been taken to ensure the successful preparation of the 
Conference. An informal working group was set up and met several times to allow 
the parties to address procedural and organisational matters, but also the substance 

32. CNS, supra note 1, at Article 5. 
33. Sixth Review Meeting of the Contracting Parties to the Convention on Nuclear Safety, supra 

note 15, pp. 4-5. 
34. CNS, supra note 1, at Article 32. 
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of the Swiss proposal.35 A consultation meeting was also organised on 15 October 
2014 to finalise certain procedural details, in accordance with the requirements of 
the Sixth Review Meeting. 

It must be borne in mind that the amendment solution was not the only one to 
be identified as relevant by the Working Group on Effectiveness and Transparency. 
The latter’s final report also mentioned more flexible solutions to improve the 
effectiveness of the Convention. These involved “authoritative interpretations[] and 
voluntary measures and recommendations for action by another body.”36 This would 
make it possible to go to the Diplomatic Conference with a number of alternatives at 
the ready. 

Seventy states parties and Euratom then met at IAEA headquarters in Vienna on 
9 February 2015. The President of the Conference, Rafael Mariano Grossi, elected by 
acclamation, presented the results of the work carried out by the informal working 
group.37 This document, the Vienna Declaration, reflected the parties’ political 
commitment to certain principles for achieving the objective of the Convention of 
preventing accidents and mitigating radiological consequences. 

Although the parties did, in fact, examine the Swiss proposal, they nevertheless 
concluded, rather unsurprisingly, that it would not be possible to achieve a 
consensus on the adoption of the amendment of Article 18. The Declaration, on the 
other hand, appeared to be an interesting alternative that sought to bring all the 
parties together. The Vienna Declaration on Nuclear Safety38 was thus adopted by 
consensus without difficulty. In agreement with the other parties, Switzerland 
finally withdrew its proposal to promote the success of this alternative. 
Hans Wanner, Director-General of the Swiss Federal Nuclear Safety Inspectorate, 
conceded that: “Trying to force an amendment to the Convention by way of a vote 
would have been counterproductive under these circumstances.”39 Indeed, without 
the support of the “major” nuclear countries, even with a successful vote, the 
majority of the world’s reactors would not be subject to the new safety 
requirements, creating an undesirable “two-tier” system. 

Content and scope of the new instrument 

While the Preamble to the Declaration merely refers to the various nuclear safety 
measures taken at international level since the Fukushima Daiichi accident.40 The 
body of the text sets out a series of principles to guide states in implementing the 
objectives of the CNS. The first principle, in essence, reproduces the contents of the 
proposed amendment while providing clarification on radioactive releases involving 
long-term off-site contamination. The term “mitigating” then replaces the term 
“preventing” and seems to be more realistic. But, the states parties are encouraged 
to avoid early radioactive releases and releases large enough to require long-term 
protective measures and actions. Interestingly, the clarification introduced by the 

35. The working group met on 3 July, 13 and 14 October and 4 December 2014, 13 and 
21 January and 3 and 5 February 2015, chaired by the Argentine Ambassador to the United 
Nations in Vienna, Rafael Mariano Grossi. 

36. IAEA, supra note 12, p. 8, para. 41. 
37. IAEA (2015), Diplomatic Conference to consider a Proposal by Switzerland to amend the 

Convention on Nuclear Safety, 9 February 2015, Vienna, Austria, Summary Report,  
IAEA Doc. CNS/DC/2015/3/Rev.2, p. 2. 

38. Vienna Declaration, supra note 8. 
39. Wanner, H., supra note 22. 
40. The Preamble reviews, in particular, the guidance documents, the conclusions adopted at 

the Second Extraordinary Meeting of the Contracting Parties, the 2011 IAEA Action Plan on 
Nuclear Safety and the proposed Swiss amendment. 
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Declaration concerns the application of these objectives only to new nuclear power 
plants, thus avoiding the issue of the applicability of such technical provisions to 
existing plants. 

In the case of existing installations, the second principle of the Vienna 
Declaration establishes that “Comprehensive and systematic safety assessments are 
to be carried out periodically and regularly” “to identify safety improvements that 
are oriented to meet the … objective [of the CNS to prevent accidents with 
radiological consequences and mitigate such accidents should they occur]. 
Reasonably practicable or achievable safety improvements are to be implemented in 
a timely manner.”41 

The third principle recalls that national requirements for addressing that 
objective are to take into account the relevant IAEA Safety Standards and other good 
practices identified as appropriate. 

The Declaration also includes several provisions on CNS Review Meetings. The 
parties have to ensure that these meetings reflect the implementation of the 
principles of the Declaration, particularly in their national reports. These objectives 
should in any event help to strengthen the peer review process of the CNS. 

Finally, the parties request the IAEA Director-General to transmit the document 
to the IAEA Commission on Safety Standards for incorporation into the relevant 
rules. The parties also ask for the Declaration to be published as an IAEA 
Information Circular to promote its dissemination. 

At the international level, the states are regularly encouraged to negotiate 
instruments that are not treaties but which will nevertheless govern the relations 
they may have, or at least to formulate recommendations on how to implement 
their measures. Although these acts are not subject to the law of the treaties or to 
the well-known principle of pacta sunt servanda,42 they are nonetheless not without 
legal effect. 

The Vienna Declaration falls into the category of instruments classified by 
Daillier and Pellet as “actes concertés non conventionnels” or non-consensual concerted 
acts.43 These are defined as instruments arising from negotiations between persons 
authorised to bind states and required to frame relations between the latter, though 
without binding effect. It is therefore established that the document is not 
mandatory, but this does not prevent it from creating legal obligations. This 
ambiguous area of soft law is made up of the standards and recommendations of 
international organisations.44 

41. Vienna Declaration, supra note 8, at p. 3. 
42. A Latin phrase meaning “agreements must be kept”. 
43. Daillier, P. and A. Pellet, supra note 13, p. 385: “ils revêtent des formes hétérogènes et reçoivent 

des dénominations variées: communiqués communs, déclarations, chartes, codes de conduite […]” 
[they are different in form and go under a variety of names: joint communiqués, 
declarations, charters, codes of conduct […]].There is no exact translation of the term actes 
concertés non conventionnels, but it is used in French literature to describe non-binding 
agreements undertaken as a matter of convenience. Gomaa, M. (2001), “Non-Binding 
Agreements in International Law”, in Boisson de Chazournes, L. and V. Gowlland-
Debbas (ed.), The International Legal System in Quest of Equity and Universality / L'ordre juridique 
international, un système en quête d’équité et d’universalité : Liber Amicorum Georges Abi-Saab, 
Martinus Nijhoff Publishers, The Hague, p. 230. 

44. Ibid., p. 387: “Un trait particulier distingue les actes concertés non conventionnels de l’ensemble des 
résolutions des organisations internationales: celles-ci sont des actes unilatéraux imputables à 
l’Organisation qui les adopte, en tant que sujet de droit international; ceux-là émanent de deux ou 
plusieurs sujets de droit […].” [A particular feature distinguishes actes concertés non 
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The legal scope of the Vienna Declaration must therefore be examined. This 
flexible legal tool seeks to set out “expectations of potential behaviour”45 and “sway 
the attitudes of the international actors.”46 It therefore entails encouraging the 
Contracting Parties to the CNS – the targets of the Declaration – to act in accordance 
with the principles laid down therein. 

Why would the parties comply with a non-mandatory tool? States cannot be 
held liable for failure to comply with non-binding instruments and cannot be subject 
to legal action. They are therefore bound by the principle of good faith, and in so far 
as the instrument adopted has created certain expectations towards other 
contracting parties, there could be scope for applying the rule of estoppel.47 

What is more, the fact that the states parties demonstrated great care to 
negotiate the content of these acts and to ensure that their application is monitored 
bears witness to their determination to achieve an effective result. The states 
respond and commit themselves to these acts voluntarily, which should logically 
facilitate their compliance with them. Anthony Wetherall’s comment perfectly 
encapsulates the spirit of these acts: “Thus, the greater the consensus in the 
international community for the creation of such norms, the greater the possibility 
that a state will comply.”48 

After the Fukushima Daiichi accident, the international community felt the need 
to develop new nuclear safety objectives. The fear of another accident and the 
concern to act in line with a comprehensive approach through international co-
operation should then encourage states to implement these objectives at national 
level. 

This text nevertheless appears difficult to classify since it clearly entails legal 
obligations yet is also a political commitment by the parties. These classifications do 
not seem to be mutually exclusive,49 however. It is, in fact, the parties themselves 
that decide the nature of the instrument. The terms used are, in particular, a rather 
reliable indicator of their intent, as are the circumstances in which the text was 
adopted. In this case, the contracting parties willingly recognise the political nature 

conventionnnels from the resolutions as a whole of international organisations: the latter are 
unilateral acts attributable to the organisation that adopts them, as a subject of 
international law; the former derive from two or more subjects of law […]]. 

45. Wetherall, A. (2005), “Normative Rule Making at the IAEA: Codes of Conduct”, Nuclear Law 
Bulletin No. 75, NEA, Paris, p. 76. 

46. Ibid. 
47. Case concerning the Temple of Preah Vihear, International Court of Justice, Reports 1962, 

pp. 143-144: 
[T]he principle operates to prevent a State contesting before the Court a situation 
contrary to a clear and unequivocal representation previously made by it to 
another State, either expressly or impliedly, on which representation the other 
State was, in the circumstances, entitled to rely and in fact did rely, and as a result 
that other State has been prejudiced or the State making it has secured some 
benefit or advantage for itself. 

48. Wetherall, A., supra note 45, p. 75. 
49. Institut du Droit de la Paix, “Session de Cambridge – 1983: Textes internationaux ayant une 

portée juridique dans les relations mutuelles entre leurs auteurs et textes qui en sont dépourvus” 
[Cambridge Meeting – 1983: International texts with legal scope in mutual relations 
between their authors and texts without legal scope”]; Septième Commission, Rapporteur: 
Michel Virally, p. 2, “Toutefois, quelle que soit sa dénomination, un même texte peut contenir à la 
fois des dispositions de caractère juridique, au sens du paragraphe 1, et des engagements purement 
politiques, au sens de l’alinéa précédent.” [Irrespective of the name, however, the same text 
can include both legal provisions within the meaning of paragraph 1 and purely political 
commitments within the meaning of the preceding subparagraph.] 
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of the commitment.50 A characteristic broadly justified by the context at the time, 
certain states’ direct opposition to the amendment had to be overcome while 
seeking to preserve the substance of the text within a more flexible tool. Be that as it 
may, the political commitments are also subject to the abovementioned obligation of 
good faith.51 

The fact that a consensus was reached at the Diplomatic Conference marks an 
important step in international co-operation within the nuclear safety sector. It 
provides a comprehensive reaffirmation that safety is a matter of the utmost 
importance and that everything is done to improve it. 

Soft law, a sound framework for nuclear safety 

The adoption of a declaration of this kind seems to confirm an expression used by 
Katia Boustany, according to which nuclear safety is “caught in the trap of soft law 
and nebulous law”. Safety is, in fact, a fruitful domain for those “actes concertés non-
conventionnels” and for soft law standards more generally. 

This is largely because its substance is essentially formed by scientific 
assessments and technical concepts and practices,52 making it the discipline 
undoubtedly the most likely to be formalised by specifically legal standards.53 

Recourse to soft law is not without its advantages. Many states refuse to delegate 
some of their sovereign powers in this area and to have real obligations imposed on 
them in this context, and the nature of this type of instrument moreover facilitates 
its adoption.54 

50. See, for example, the US declaration, Kang, E. (2015), “Diplomatic Conference on the 
Convention on Nuclear Safety”, US Department of State, www.state.gov/t/isn/rls/ 
rm/2015/237313.htm (accessed 30 March 2015): “The declaration before us represents a 
political commitment to reinvigorate the principles of the Convention itself, and by coming 
together as [a] community to endorse it, we will be sending a powerful message to the 
world”, or the French declaration: French Declaration to the United Nations in Vienna 
(2015), “Sûreté nucléaire: un engagement fort afin de rehausser le niveau d’exigence” [Nuclear 
safety: a strong commitment to raise the level of requirements], France Diplomatie, 
www.diplomatie.gouv.fr/fr/politique-etrangere-de-la-france/environnement-et-developpement/ 
actualites-et-evenements/2015-23912/article/surete-nucleaire-actualite (accessed 30 March 
2015): “La France se félicite que les parties à la convention aient pris à cette occasion un engagement 
politique fort afin de rehausser leur niveau d’exigence sur la sûreté nucléaire et de travailler à 
l’amélioration continue de la sûreté des installations, en particulier en vue de prévenir les accidents” 
[France welcomes the strong political commitment of the Parties to the Convention to raise 
the level of their nuclear safety requirements and to work towards continual 
improvements in installation safety, particularly in order to prevent accidents]. 

51. Institut du Droit de la Paix, supra note 49, p. 3. 
52. Strohl, P. (1994), The Hazards Arising out of the Peaceful Use of Nuclear Energy, Martinus Nijhoff 

Publishers, Dordrecth/Boston/London, p. 57. 
53. Ibid. 
54. See in this context: Duplessis, I. (2007), “Le vertige et la soft law: réactions doctrinales en droit 

international” [Vertigo and soft law: academic reactions in international law], Revue 
Québécoise de Droit International, Montréal, 2007, p. 251: “Il permet de faire approuver des normes 
sur des sujets encore incertains, fortement dépendants des avancées techniques, ou dont la validité 
scientifique est discutée. Un instrument souple peut également faciliter l’adoption d’une norme sur 
un sujet controversé politiquement et qui rencontre des résistances de la part de certains États ou 
groupes de pression à l’intérieur des États” [This ensures the approval of standards on subjects 
which are still nebulous and heavily dependent on technical developments, or the 
scientific validity of which is disputed. A flexible instrument may also facilitate the 
adoption of a standard on a politically controversial subject which is resisted by some 
States or pressure groups within States], and A. Wetherall, supra note 45, p. 72: “[…] this 
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In addition, the success of the process is due largely to its flexibility. These 
standards can be negotiated rapidly and do not need to be ratified. The process is 
facilitated in the event of alterations, as is termination of the commitment. This 
flexibility is therefore perfectly appropriate to changing international circumstances, 
compared to the now rather outmoded convention approach.55 

The contracting parties have furthermore called for the IAEA to include the 
Declaration in the relevant safety standards, which also fall within the domain of 
soft law and are therefore not mandatory. The IAEA safety standards reflect an 
international consensus “on what constitutes a high level of safety for protecting 
people and the environment from harmful effects of ionising radiation.”56 States 
willingly accept these standards when they are regarded as appropriate in 
conducting their nuclear operations and regularly include them in their national 
legislation. The contracting parties to the CNS might regard them as a coherent and 
reliable means of ensuring effective respect for the obligations arising out of the 
Convention, though it should be noted that the Convention does not make specific 
reference to them.57 

Ultimately, the legal effect arising out of these standards should be relatively 
similar to that of the Convention and will depend on the will of the states parties. 
The status of the principles of the Declaration, on the other hand, will be different in 
that they will henceforth be set out in a document issued by an international 
organisation, the IAEA, rather than by the contracting parties to the CNS.58 

One of the aspects of the IAEA Action Plan furthermore concerns the 
strengthening of IAEA safety standards. The inclusion of the Declaration would 
necessarily contribute to that, although these standards seem to require 
improvement at the level of implementation rather than in their content.59 

Conclusion 

The adoption of the Vienna Declaration allows the contracting parties to the CNS to put 
into practice the drive beginning shortly after the Fukushima Daiichi accident to 
improve the international governance of nuclear safety. While it is too early to judge the 
effectiveness of the Declaration, its adoption by consensus must nevertheless be 

use in the nuclear context of non-binding instruments and their impact may well at first 
glance reflect a respect for the law and a desire to avoid entering into legal obligations 
when the ability to comply is uncertain.” 

55. See Duplessis, I., supra note 54, p. 248: “A priori, la soft law semble être une réponse sociale et 
juridique à la complexification de l’ordre international” [Soft law seems a priori to be a social 
and legal response to the increasing complexity of the international order], and Kolb, R., 
Réflexions de philosophie du droit international. Problèmes fondamentaux du droit international 
public: Théorie et philosophie du droit international” [Philosophical reflections on international 
law. Fundamental issues of public international law], Bruylant, Brussels, 2009, pp. 58-59. 
“On s’est plu à mettre en évidence que l’existence de la soft law révélait une certaine situation 
politique de la société internationale de plus en plus éclatée et complexe, soumise aux accélérations 
de l’histoire, et ayant besoin d’instruments plus flexibles, susceptibles de donner une expression 
normative à des domaines où les sources traditionnelles s’avéraient inadaptées.” [A special effort 
was made to show that the existence of soft law bore witness to an increasingly more 
fragmented and complex political situation of international society subject to the speeding 
up of the historical process and requiring more flexible instruments capable of giving 
legislative expression to domains in which traditional sources are inadequate.] 

56. IAEA (2009), “IAEA Safety Standards: Safety Assessment for Facilities and Activities”, 
No. GSR Part 4, IAEA, Vienna, p. 10. 

57. Boustany, K., supra note 30, p. 44. 
58. See Daillier, P., and A. Pellet, supra note 13. 
59. See on this point: Kueny, L., and E. Durand-Poudret, supra note 2, pp. 210-212. 
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welcomed, since it demonstrates the parties’ determination and need to learn lessons 
from the accident. 

The amendment approach – making the new safety objective mandatory – provided 
the best solution, but because of certain parties’ refusal to adopt that approach, the 
Declaration seems to be an acceptable compromise. 

Is it to be assumed, as the Autorité de Sûreté Nucléaire (ASN – French Nuclear Safety 
Authority) does, that the result of the Diplomatic Conference is likely to be a two-tier 
system between the European Union, where the safety requirements arising out of the 
Amendment of the Nuclear Safety Directive are more stringent and binding, and the 
other parties? The ASN takes the view that the result does not meet the challenges 
arising out of the Fukushima Daiichi accident.60 The lasting contamination of land 
continues to be a major issue for Japan after the disaster, and regrettably the contracting 
parties have been unable to achieve this wider-ranging safety objective in a convention. 

During the recent meeting of the Board of Governors of the IAEA in Vienna from 2 to 
4 March 2015, six revised safety standards were adopted to reflect the knowledge gained 
from studying the Fukushima Daiichi accident. The Director-General also took the 
opportunity to confirm the transmission of the Vienna Declaration to the Commission 
referred to above.61 Some four years after the accident, the adoption of the Vienna 
Declaration ultimately appears to be no more than an intermediate stage in the process 
of learning all the lessons from the disaster. 

 

60. ASN (2015), “Conférence diplomatique de la Convention sur la Sûreté Nucléaire: l’ASN estime que 
les résultats ne sont pas à la hauteur des enjeux et continuera de promouvoir les plus hauts 
standards de sûreté” [Diplomatic Conference to the Convention on Nuclear Safety: the ASN 
believes the results are not up to the challenges and will continue to promote the highest 
safety standards], www.asn.fr/Informer/Actualites/CSN-l-ASN-estime-que-les-resultats-
ne-sont-pas-a-la-hauteur-des-enjeux (accessed 30 March 2015). 

61. IAEA (2014), “Introductory Statement to Board of Governors”, www.iaea.org/newscenter/ 
statements/introductory-statement-board-governors-62 (accessed 30 March 2015). 
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