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Case law 

Germany 

Federal Administrative Court confirms the judgments of the Higher Administrative 
Court of the Land Hesse: The shutdown of nuclear power plant Biblis blocks A and 
B based on a “moratorium” imposed by the Government was unlawful 

As a consequence of the 2011 Fukushima nuclear accident the German Federal 
Government decided to phase-out the use of nuclear energy for electricity 
generating purposes. Relevant legislation was enacted.1 On 15 March 2011, and thus 
prior to the entry into force of this legislation on 6 August 2011, the Federal 
Government and the Prime Ministers of the Länder, where nuclear power plants were 
being operated, agreed to shut down the seven oldest nuclear power plants. On 
16 March 2011, the Federal Minister for the Environment requested the Länder 
involved to stop the operation of the nuclear power plants concerned for a period of 
three months (moratorium). Based on this request, the regulatory body of the Land 
Hesse on 18 March 2011, without giving the operator an opportunity to be heard, 
ordered a three-month suspension of the operation of the Biblis nuclear power plant 
block A and ordered the operator not to restart the operation of block B, which at 
that time was not in operation. The regulator expressed its view that the right of the 
operator to a prior formal hearing could be disregarded because the facts were 
well-known and had already been commented upon by the operator in the public 
media. 

The operator of Biblis, RWE Public Limited Company, filed an administrative suit 
against the Land Hesse seeking a declaratory judgment that the order to shut down 
the plant was unlawful. The Higher Administrative Court of the Land Hesse in Kassel 
(Verwaltungsgerichtshof – VGH), by judgments of 27 February 2013, granted that 
request and ruled that the shutdown was unlawful.2 According to the court ruling, 
the decision of the regulatory body of the Land Hesse was unlawful regarding both its 
procedural and its substantive aspects. 

The decision was unlawful for procedural reasons, in the court’s view, because 
the claimant was not given an opportunity to be heard prior to the decision. It was 
unlawful also for substantive reasons. The administrative decision was based on 
Section 19, paragraph 3, of the Atomic Energy Act,3 although the prerequisites of this 
provision were not met. The defendant could not explain how the continuation of 
the operation of the plant would constitute hazards as described in Section 19, 
paragraph 3 sentence 1, requiring action as specified in sentence 2 of the Act. 
Furthermore, the regulatory body could not simply rely on the request of the Federal 

                                                      

1. 13th Act to Amend the Atomic Energy Act of 31 July 2011, Bundesgesetzblatt 2011 I, 
p. 1704. See Nuclear Law Bulletin, No. 88, OECD/NEA, Paris, pp. 78-79. 

2. VGH Kassel judgment of 27 February 2013 – 6 C 824/11.T, available at: http://tisrv09. 
kohlhammer.de/doev.de/download/Portale/Zeitschriften/Doev/Leitsaetze_Volltexte_2012/
E_0822.pdf. This judgment concerned Biblis block A, the operation of which was 
suspended by the administrative decision. A second identical judgment of 
27 February 2013 – 6 C 825/11.T – concerned the administrative decision prohibited the 
resumed operation block B, which was not in operation at the time. 

3. An unofficial English translation of the Act is available at: www.bfs.de/de/bfs/recht/ 
rsh/volltext/A1_Englisch/A1_08_13_AtG_0114.pdf. 
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Ministry for the Environment to suspend operation but had the duty to use its own 
discretion in the decision to order the shutdown. Finally, the regulatory body did not 
sufficiently balance the potential risks of a continuing operation of the nuclear 
power plant against the consequences of the shutdown for the operator and thus 
failed to give due attention to the principle of proportionality. 

The court did not allow an appeal (Revision) against the judgments. However, it 
allowed an objection (Beschwerde) against this part of the ruling. The Land Hesse objected 
to the non-admission of the appeal at the Federal Administrative Court 
(Bundesverwaltungsgericht – BVerwG). That court rejected the objection by orders of 
20 December 2013 and confirmed the judgments of the VGH Kassel.4 

The Federal Administrative Court dealt particularly and in great detail with the 
significance of the fact that the operator was not heard prior to the decision of the 
regulatory body. It stressed that granting of the right to be heard prior to the issuance of 
an administrative action involving a burden on a person is an integral part of the 
administrative procedure. This applies also to those cases where – like in the 
implementation of the Atomic Energy Act – the administration of the Land is executed 
on behalf of the Federation (Bundesauftragsverwaltung) because the execution of 
decisions against the licensee remains with the Land (Wahrnehmungskompetenz). As a 
consequence, the relevant provisions of the administrative procedure law of the Land 
Hesse have to be applied, which mandatorily require a prior hearing of the licensee. 
This process can neither be replaced by reference to the request for a moratorium by 
the Federation nor by reference to the fact that the licensee had already knowledge 
of the planned moratorium which would make the hearing superfluous. The court 
emphasized that a political decision cannot abrogate the right to be heard, which is 
a fundamental principle of administrative law. Even if the Federation, according to 
its rights under the Bundesauftragsverwaltung, had issued a formal directive regarding 
the shutdown, the Wahrnehmungskompetenz resting with the Land Hesse would carry 
the obligation for the Land to use discretion of its own in executing that directive vis-
à-vis the operator. 

The confirmation of the judgments of the VGH Kassel by the Federal 
Administrative Court now opens the door for RWE to request compensation from the 
Land Hesse for the economic loss suffered from the moratorium. According to recent 
press reports, RWE is preparing an action; with the damage to be claimed valued at 
roughly EUR 200 million.5 

List of lawsuits in the nuclear field  

On request of the Parliamentary Party Bündnis 90/Die Grünen the Federal 
Government has prepared a comprehensive list of those lawsuits in the nuclear field 
which are currently pending in Germany and the subject-matter of which concern 
nuclear installations or other nuclear activities in which the Federation or the Länder 
are engaged in. The list is published in the Parliamentary Document 
Bundestags-Drucksache 18/442 of 5 February 2014.6 

                                                      

4. BVerwG Order (Beschluss) of 20 December 2013 – 7 B 18.13 – concerning Biblis block A, 
accessible at: www.bverwg.de/entscheidungen/entscheidung.php?ent=201213B7B18.13.0. 
Biblis block B is covered by the identical Order of 20 December 2013 – 7 B 19.13. 

5. See Frankfurter Allgemeine Zeitung No. 68 (21 March 2014), p. 4. 
6. The document is accessible at: http://dip21.bundestag.de/dip21/btd/18/004/1800442.pdf. 
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Slovak Republic 

Further developments in cases related to the challenge by Greenpeace Slovakia to 
the Mochovce nuclear power plant 

The last issue of the Nuclear Law Bulletin7 provided substantial background 
information on the litigation initiated by Greenpeace Slovakia with respect to the 
Mochovce nuclear power plant in the Slovak Republic. The case stems from the 
Nuclear Regulatory Authority’s (NRA) administrative decision No. 246/2008 of 
14 August 2008 on the approval of modifications to construction prior to the 
completion of the Mochovce nuclear power plant units 3 and 4 which were 
requested by Slovenske elektrarne, the builder of these two units. As a result of the 
Supreme Court’s judgment of August 2013 that overturned a district court, the NRA 
was obliged to renew the administrative proceedings on Greenpeace’s appeal against 
the decision No. 246/2008, in which the NRA had approved the construction 
modifications for Mochovce units 3 and 4. 

The NRA had reopened the administrative proceedings and issued a first, but not 
a final, decision (No. 761/2013) on 21 August 2013 that, based on the article 55(2) of 
the Administrative Procedure Code, denied the suspensory effect of the Greenpeace 
appeal on NRA’s 2008 decision. The NRA reasoned that the denial of such effect was 
warranted by an urgent public interest and with the threat of irretrievable loss on 
the part of a participant to the proceedings. Greenpeace submitted a protest on 
18 September 2013 against decision No. 761/2013 to the Attorney General and 
objected to the alleged unlawfulness of the NRA’s decision by which the suspensory 
effect was denied. The Attorney General denied the protest. On 24 October 2013, 
Greenpeace filed a claim in court requesting review of the lawfulness of the NRA’s 
decision No. 761/2013 denying the suspensory effect. NRA has responded with its 
statement to the claim and has requested the court to hold a hearing in this case. 
The case remains pending. 

In connection with this litigation, the licensee Slovenske elektrarne filed a 
constitutional claim on 27 September 2013 with the Slovak Constitutional Court in 
which it objected to the denial of its basic rights by the Supreme Court judgment in 
the court proceeding, because its rights were directly affected by the Supreme Court 
judgment without Slovenske elektrarne being afforded opportunity to participate and 
defend its interests. The Slovak Constitutional Court has not yet accepted the claim, 
but in the case of its acceptance, the case may influence the renewed administrative 
proceedings being conducted by the NRA. 

Developments in relation to the disclosure of information concerning the Mochovce 
nuclear power plant 

As also reported in the last issue of the Nuclear Law Bulletin, litigation has been 
pending that originated in Greenpeace Slovakia’s demand that NRA release the text 
of the preliminary safety report on Mochovce units 3 and 4 in accordance with the 
Freedom of Information Act, as amended, Act No. 211/2000 Coll. The NRA dismissed 
Greenpeace’s request in its decision No. 39/2010 of 1 February 2010. Although a 
district court initially found in favour of the NRA in a decision issued in October 
2011, the Supreme Court in August 2012 reversed and remanded the case to the 
district court. On 19 June 2013, the district court overturned NRA decision No. 
39/2010 and remanded the case to the NRA. The NRA submitted an appeal against 
the district court decision to the Supreme Court on 2 July 2013, which is still 
pending. 

                                                      

7. Nuclear Law Bulletin, No. 92, OECD/NEA, Paris, p. 89. 
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In the meantime, the NRA provided to the public in October and November 2013 
the safety documentation for Mochovce nuclear power plant units 3 and 4, except 
for information designated sensitive pursuant to the article 3(14) and (15) of the 2004 
Atomic Act, as amended, which was redacted. Disclosure of the safety 
documentation was made as part of the renewed administrative proceedings on 
licensing of the modifications to the construction of Mochovce units 3 and 4. Public 
participants allowed access to all documentation except those portions containing 
sensitive information. 

United States 

Judgment of the Nuclear Regulatory Commission resuming the licensing process for 
the Department of Energy’s construction authorisation application for the Yucca 
Mountain high-level radioactive waste repository 

On 13 August 2013, the US Court of Appeals for the District of Columbia Circuit 
issued a decision granting a writ of mandamus and directing the Nuclear Regulatory 
Commission (NRC) to resume the licensing process for the construction 
authorisation application (application) for the Department of Energy’s (DOE) Yucca 
Mountain high-level waste repository.8 In response to the court’s direction, the NRC 
invited all participants to the adjudicatory proceeding on the high-level waste 
repository construction authorisation to “provide their views as to how the agency 
should continue with the licensing process.” Nearly 20 participants accepted the 
NRC’s invitation and provided their views as to how the NRC should continue with 
the licensing process. 

After receiving and reviewing the participants’ views, the NRC issued an order on 
18 November 2013 setting forth an incremental course of action for resumption of 
the licensing process consistent with the court’s decision and the resources 
available to the NRC.9 This order instructed the NRC staff to complete the remaining 
volumes (volumes 2 through 5) of the Safety Evaluation Report (SER) for the proposed 
repository at Yucca Mountain. It further instructed the NRC staff to work to 
complete the remaining volumes concurrently but issue the volumes upon their 
respective completion to ensure transparency of the NRC staff’s activities. 

The November order also addresses the documents that were previously 
available on the Licensing Support Network (LSN), an electronic database that 
contained documents relevant to the licensing of the Yucca Mountain repository. 
The LSN, which was maintained by the NRC, was shut down in 2011. Before it was 
shut down, the participants captured the document collection available via the LSN 
on various external media devices and transmitted those devices to the NRC 
Secretary. In the November order, the NRC instructed its Secretary to load those 
documents into the non-public Agencywide Documents Access and Management 
System (ADAMS) promptly for use by the NRC staff in completing the SER. 

In its November order, the NRC also requested that DOE complete the 
Environmental Impact Statement (EIS) supplement for consideration and potential 
adoption by the NRC staff. In making this request, the NRC noted that “[t]he Nuclear 
Waste Policy Act, Section 114(f) directs the NRC to adopt the DOE EIS to ‘the extent 
practicable.’” 

                                                      

8. In re Aiken County, 725 F.3d 255 (DC Cir. 2013), rehearing en banc denied (28 October 
2013). 

9. US Department of Energy (High-Level Waste Repository), CLI-13-08, 78 NRC __ 
(18 November 2013). 
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Finally, the Commission declined in the November order to resume the 
contested adjudication. Thus, the adjudication remains suspended at this time. 

The State of Nevada filed a petition for clarification in response to the November 
order, and five additional participants – Nye County, Nevada; the State of South 
Carolina, the State of Washington; Aiken County, South Carolina; and the National 
Association of Regulatory Utility Commissioners – filed a motion for reconsideration 
of the November order. The NRC issued an order on 24 January 2014, denying both 
the petition for clarification and the motion for reconsideration.10 

The January order also noted that USD 2.2 million of previously obligated, 
unexpended Nuclear Waste Fund appropriations are now de-obligated, and thus the 
NRC staff would be provided further instruction on the use of those funds to make 
the LSN collection publicly available in ADAMS. However, in a parallel Staff 
Requirements Memorandum, the Commission emphasised that completion and 
issuance of the supplemental EIS and SER remained the Commission’s highest 
priority. Thus, the NRC staff was directed to allocate the recently de-obligated funds 
only after the staff has collected three months of additional data on actual project 
expenditures. The Commission noted that if actual costs run consistent with 
estimates in the initial months, the staff should notify the Commission and should 
allocate an appropriate portion of the recently de-obligated funds to the activities 
necessary to make LSN documents available in public ADAMS. 

By letter dated 28 February 2014, DOE declined the NRC’s request to complete the 
EIS supplement. Instead, DOE committed to providing “the NRC an updated version 
of the report it provided to the NRC on 30 July 2009, entitled Analysis of Postclosure 
Groundwater Impacts for a Geologic Repository for the Disposal of Spent Nuclear Fuel and 
High-Level Radioactive Waste at Yucca Mountain, Nye County, Nevada.” According to DOE, 
this updated report will provide the NRC with the information necessary for the NRC 
to complete the EIS supplement in lieu of DOE completing it. 

Judgment of the Licensing Board in favour of Shaw AREVA MOX Services regarding the 
material control and accounting system at the proposed MOX Facility 

In furtherance of a US treaty with Russia to reduce both countries’ nuclear 
weapons, the United States Department of Energy (DOE) plans to use the Mixed 
Oxide Fuel Fabrication Facility (“MOX Facility”) currently under construction at the 
DOE’s Savannah River Site to extract plutonium from nuclear weapons and convert 
it to mixed oxide (MOX) fuel, which can be used as fuel in civilian nuclear power 
reactors.11 

The NRC issued a Construction Authorization for the MOX Facility in 2005. In 
2006, Shaw AREVA MOX Services (“Applicant”) filed a License Application with the 
NRC for possession and use of strategic special nuclear material (SSNM), byproduct 
and source material at the MOX Facility. Included in the application was the 
Applicant’s Fundamental Nuclear Material Control Plan (FNMCP). 

This proceeding arose out of Nuclear Watch South, Blue Ridge Environmental 
Defense League and Nuclear Information and Resource Service’s (together, 
“Intervenors”) challenges to the FNMCP. The Intervenors raised three challenges to 
the ability of the Applicant’s proposed automated material control and accounting 
(MC&A) system, which is described in its FNMCP, to satisfy certain NRC 
requirements for the control and accounting of special nuclear material. In 

                                                      

10. US Department of Energy (High-Level Waste Repository), CLI-14-01, 79 NRC __ 
(24 January 2014). 

11. Shaw AREVA MOX Services, LLC (Mixed Oxide Fuel Fabrication Facility Possession and 
Use License), LBP-14-01, 79 NRC __ (27 Feb. 2014 as redacted per Order of 21 May 2014). 
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particular, the Intervenors challenged the Applicant’s ability to comply with 
10 CFR 74.55(b)(1), which requires licensees to “verify on a statistical sampling basis, 
the presence and integrity of SSNM items” with “at least 99 percent power of 
detecting item losses that total five kilograms or more, plant-wide”. A second 
contention challenged the Applicant’s ability to comply with 10 CFR 74.57(b), which 
requires licensees to “resolve the nature and cause of any MC&A alarm within 
approved time periods”. And a third contention challenged the Applicant’s ability to 
comply with 10 CFR 74.57(e), which requires licensees to “provide an ability to 
rapidly assess the validity of alleged thefts”. 

After conducting two evidentiary hearings, the Atomic Safety and Licensing 
Board issued its Initial Decision on 27 February 2014. The Board held that the 
proposed automated MC&A system complies with 10 CFR 74.55(b)(1). According to 
the Board, a daily comparison of the information stored in two computer systems, 
the Manufacturing and Management Information System (MMIS), which generates 
the Perpetual Inventory Report, and the Programmable Logic Controllers (PLC), 
which control item movements locally, as supported by various accuracy-related 
programmes and the verification procedure, provides reasonable assurance that it 
can verify the presence of all SSNM items in storage within the 30- and 60-day 
timeframes required by 10 CFR 74.55(b)(1). The Board further found that the 
Applicant can verify the integrity of all SSNM items in storage within the required 
timeframes by confirming that the physical boundaries of SSNM storage locations, 
which would be sealed and designed to be tamper-safe or equivalent, have not been 
breached. 

The Board further found that the Applicant provides reasonable assurance that it 
can normally resolve an alarm within three days, as proposed in the FNMCP, 
satisfying 10 CFR 74.57(b), which does not require any particular timeframe but only 
that a time period be approved by the NRC staff. Additionally, the Licensing Board 
found that: 

[u]sing its MMIS and PLC mapping, [the] Applicant has the capability to locate 
one SSNM item in eight hours, and all SSNM items in vault storage in 
72 hours. Therefore, [the] Applicant provides reasonable assurance of its 
ability to rapidly assess the validity of an alleged theft, satisfying the 
requirements of 10 CFR 74.57(e) and Applicant’s commitments in the FNMCP. 

In sum, the Board resolved each of the outstanding contentions in favour of the 
Applicant, paving the way for approval of the use of an automated MC&A system. 

The Intervenors appealed the Board’s Initial Decision to the five-member 
Commission. The outcome of this appeal is currently pending. 

Dismissal by US District Court Judge of lawsuit brought by US military personnel 
against Tokyo Electric Power Company (TEPCO) in connection with the Fukushima 
Daiichi nuclear power plant accident12 

Plaintiffs in this lawsuit are members of the US military who allege that they 
were injured by exposure to radiation when they were deployed on US military 
vessels near the Fukushima Daiichi nuclear power plant after the March 2011 
accident. The plaintiffs claimed that TEPCO conspired with the Japanese 
government to create the impression that radiation emitted from the plant was at 
levels that would not cause a threat to human health and safety and TEPCO failed to 
notify the US Navy and the public of the actual danger. The plaintiffs filed suit on 
the basis of several common law claims of negligence, fraud, strict liability, 

                                                      

12. Cooper v. Tokyo Electric Power Co., Case No. 12CV3032-JLS-WMC (Southern District 
of California, 26 November 2013). 



CASE LAW 

NUCLEAR LAW BULLETIN No. 93/VOL. 2014/1, NEA No. 7181, © OECD 2014  95 

nuisance, and intentional infliction of emotional distress. The plaintiffs seek 
compensatory damages, including the establishment of a USD 1 billion medical 
monitoring fund, punitive damages and attorneys’ fees. 

TEPCO moved to dismiss the suit on jurisdictional and substantive grounds. The 
court granted TEPCO’s motion to dismiss on jurisdictional grounds only, but without 
prejudice to the plaintiffs filing an amended complaint. In granting the motion, the 
court ruled that the complaint as originally filed with the court was barred as 
non-justiciable under the political question doctrine. The doctrine excludes from 
judicial review controversies which revolve around policy choices committed to the 
executive or legislative branches under the US Constitution. The court agreed with 
TEPCO that the plaintiffs’ claims would require the court to delve into the basis for 
discretionary judgements made by military commanders and into veracity of the 
Japanese government’s communications with the US government regarding the 
accident at the Fukushima Daiichi plant. On the latter point, the court noted that it 
would be required to pass judgment on a foreign government’s communications in a 
manner that would interfere with the Executive Branch’s conduct of diplomacy and 
foreign relations. 

The court allowed the plaintiffs additional time to file an amended complaint, 
which they did on 6 February 2014. 


