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Introduction 

Nuclear energy plays a major role in the provision of baseload1 power in 
countries throughout the world. It provides a clean, safe, economical and reliable 
source of power that is essential to the development of any economy, and 
particularly the economies of developing countries that have traditionally relied on 
whatever sources of power are at their disposal, irrespective of the disadvantages 
that some of these sources may carry. Whilst the worldwide debate on climate 
change continues, it is clear that nuclear energy has a distinct advantage due to its 
lack of carbon dioxide and other greenhouse gas emissions that are inherent in 
fossil-fired power plants. 

Despite this advantage, nuclear energy continues to receive inadequate 
recognition relative to the advantages that it has to offer any economy, and this is 
largely a result of lack of knowledge and understanding. This equates to a lack of 
education about nuclear energy, which is compounded when considered in the 
context of developing countries. Many of the international nuclear institutions such 
as the International Atomic Energy Agency (IAEA)2 and the Organisation for 
Economic Co-operation and Development (OECD) Nuclear Energy Agency (NEA)3 
have been integral in educating its members, new entrants to the nuclear energy 
industry and the public at large as to the safe, environmentally-friendly and 
economical use of nuclear energy for peaceful purposes. 

Unfortunately, nuclear accidents such as the Three Mile Island accident in 1979, 
the Chernobyl accident in 1986 and the Fukushima Daiichi accident in 2011 struck 
major blows to the public perception around nuclear energy worldwide, even though 
these events are few when compared to other industries and despite the fact that 

                                                      
∗

 Mr. Davies is a specialist legal advisor at Eskom Holdings SOC Ltd, the state-owned 
energy utility that operates the sole nuclear power station in the Republic of South 
Africa. This article is written by the author in his personal capacity and the views 
expressed herein are those of the author and do not purport to represent the views of 
Eskom Holdings SOC Ltd or the Government of the Republic of South Africa. 

1. The author defines “baseload power” as power supplied from a power station that 
generally provides power 24 hours a day, seven days a week and operates most of the 
time at full power. Coal-fired and nuclear power stations are typical base-load power 
stations. 

2. The IAEA “is an independent intergovernmental, science and technology-based 
organisation, in the United Nations family, that serves as the global focal point for 
nuclear cooperation”. IAEA, web page on “The IAEA Mission Statement”, available at: 
www.iaea.org/About/mission.html, accessed 30 June 2014. 

3. The NEA is a specialised agency within the OECD. A goal of the NEA in the area of nuclear 
law is “to help create sound national and international legal regimes required for the 
peaceful uses of nuclear energy, including international trade in nuclear materials and 
equipment, to address issues of liability and compensation for nuclear damage, and to 
serve as a centre for nuclear law information and education”. NEA, web page on “Nuclear 
Law", available at: www.oecd-nea.org/law, accessed 30 June 2014. 



ARTICLES 

NUCLEAR LAW BULLETIN No. 93/VOL. 2014/1, NEA No. 7181, © OECD 2014  26 

the nuclear industry carries an exemplary safety record in over 14 500 cumulative 
reactor-years of worldwide operating history.4 

Nuclear energy has not reached its true potential in the provision of power to 
developing countries. Various factors underlie this position, but it remains an area of 
great potential should the use of nuclear energy in developing countries be 
successfully unlocked. Developing countries without adequate fossil fuel reserves or 
that rely on a neighbouring country’s energy production or resources should be 
increasingly interested in the use of nuclear energy in driving their economies. 
Security of electricity supply, and preferably energy independence, should be high 
on any country’s development objectives and plans. 

Energy is in many ways the lifeblood of any country and economy, as it plays a 
major role in industry, healthcare and the provision of basic services. In respect of 
low income countries, access to electricity has the largest impact in reducing child 
mortality in comparison to other variables, including access to sanitation or safe 
water.5 Further, the impact is greater on rural populations than on urban 
populations because most of the electricity supply in developing countries is 
situated around urban areas. 

As explained by Tonhauser and Wetherall in 2010, though still true in 2014: 

in recent years the international nuclear community has experienced a 
period of dynamic change. A significant number of countries – many for the 
first time and mostly from the developing world – are seeking to pursue civil 
nuclear power programmes in their efforts to find sustainable and secure 
energy solutions. Introducing such a programme is clearly a complex matter 
requiring even closer international co-operation to ensure that this is done 
properly. Also, establishing the needed national safety infrastructure is a 
lengthy process including the development of a comprehensive and adequate 
national nuclear legislative framework and building competencies of the 
nuclear stakeholders.6 

 Included within this national safety infrastructure is the building of technical 
expertise, development of local skills and local industries. These are of particular 
importance to any country embarking on a nuclear power programme, as such a 
programme constitutes a major commitment of capital investment and long-term 
energy infrastructure planning. Another key element of a nuclear energy programme 
is a country’s nuclear liability regime. Although not all IAEA or OECD member 
countries (particularly nuclear power countries) have signed either the Vienna 
Convention (in its original or amended form),7 Paris Convention8 or the Convention 

                                                      

4. See World Nuclear Association, web page on “Safety of Nuclear Power Reactors”, 
available at: www.world-nuclear.org/info/Safety-and-Security/Safety-of-Plants/Safety-of-
Nuclear-Power-Reactors, accessed 17 June 2014. 

5. Wang, L. (2002), “Determinants of Child Mortality in Low-Income Countries: Empirical 
Findings from Demographic and Health Surveys”, The World Bank, pp. 20-22, available at: 
http://siteresources.worldbank.org/INTEEI/214578-1112740369617/20486217/Health 
Outcomes.pdf, accessed 30 June 2014. 

6. Tonhauser, W. and A. Wetherall (2010), “The International Legal Framework on Nuclear 
Safety: Developments, Challenges and Opportunities”, in OECD (ed.), International Nuclear 
Law: History, Evolution and Outlook, OECD/NEA, Paris, pp. 157-158. 

7. Vienna Convention on Civil Liability for Nuclear Damage (1963), IAEA Doc. INFCIRC/500, 
1063 UNTS 266, available at: www.iaea.org/Publications/Documents/Infcircs/1996/infcirc 
500.pdf; Protocol to Amend the Vienna Convention on Civil Liability for Nuclear Damage 
(1997), IAEA Doc. INFCIRC/566, 2241 UNTS 302, available at: www.iaea.org/Publications 
/Documents/Infcircs/1998/infcirc566.pdf. 

8. Paris Convention on Third Party Liability in the Field of Nuclear Energy of 29 July 1960, 
as amended by the Additional Protocol of 28 January 1964 and by the Protocol of 
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on Supplementary Compensation for Nuclear Damage (CSC),9 all nuclear power 
states are encouraged to at least have national laws in place that reflect the 
fundamental principles of international nuclear liability and compensation for 
nuclear damage. 

This article contends that it is essential that new entrant countries into the 
nuclear energy industry have comprehensive nuclear legislation; it is less clear, 
however, whether new entrant countries find it essential to join any of the various 
international nuclear liability conventions, as some countries have been slow or 
resistant to the idea. This article will take a closer look at the potential influencing 
factors driving membership or non-membership in the CSC by a developing country. 
First, however, is a discussion of the basic principles of international nuclear third 
party liability, the CSC itself, developing countries’ current participation in the 
various international nuclear liability conventions and the advantages and 
disadvantages of the CSC. The author’s views regarding participation by a 
developing country in the CSC will also be presented. 

I. Basic principles of international nuclear third party liability 

Over time, a special regime for nuclear liability and compensation has developed 
that “takes into account the exceptional risks involved in nuclear power production” 
and that “now forms the basis of national nuclear liability law in most industrialised 
countries in the world and has been adopted as the foundation for the international 
conventions on civil nuclear third party liability”.10 In general, it must be understood 
that this regime applies to a nuclear incident, which in turn is understood to mean 
an event that causes damage, provided that either the event or damage is due to the 
radioactive properties of nuclear fuel11 or of radioactive products or waste.12 With 
this understanding, there are certain basic principles that underpin nuclear third 
party liability and compensation, both nationally and internationally, which are set 
out in more detail below. 

Strict liability 

In a strict liability regime, liability is imputed to the operator of a nuclear 
installation (or holder of a nuclear installation licence as is the case in South Africa) 
irrespective of fault. No negligence need be proven, and only causation is required to 
find the operator or licence holder liable. This brings about a measure of fairness 
and enables the lodging of claims by persons who suffer damage caused by a nuclear 

                                                                                                                                                                          

16 November 1982 (“Paris Convention”), 1519 UNTS 329, available at: www.oecd-nea.org/ 
law/nlparis_conv.html;  
Protocol to Amend the [Paris] Convention on Third Party Liability in the Field of Nuclear 
Energy (2004), available at: www.oecd-nea.org/law/paris_convention.pdf. 

9. Convention on Supplementary Compensation for Nuclear Damage (1997), IAEA Doc. 
INFCIRC/567, 36 I.L.M. 1473, available at: www.iaea.org/Publications/Documents/Infcircs 
/1998/infcirc567.pdf. For a detailed discussion and overview of the CSC, see IAEA (2007), 
“The 1997 Vienna Convention on Civil Liability for Nuclear Damage and the 1997 
Convention on Supplementary Compensation for Nuclear Damage – Explanatory Texts”, 
IAEA International Law Series No. 3, IAEA Doc. STI/PUB/1279 (Explanatory Texts), 
available at: www-pub.iaea.org/MTCD/publications/PDF/Pub1279_web.pdf. 

10. Schwartz, J. (2010), “Liability and Compensation for Third Party Damage resulting from a 
Nuclear Incident”, in OECD (ed.), International Nuclear Law: History, Evolution and Outlook, 
OECD/NEA, Paris, p. 308. 

11. “Nuclear fuel is fissionable material (i.e. uranium and plutonium in all forms).” Ibid., 
p. 309. 

12. “Radioactive products or waste is essentially any material produced or made radioactive 
by exposure to the radiation incidental to producing or using nuclear fuel.” Ibid. 
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incident at a nuclear installation. Key to the principle of strict liability is that no 
liability for nuclear damage exists outside of such regime and many nuclear 
suppliers require definitive proof of this legal regime. 

Exclusive liability (legal channelling) 

In an exclusive liability regime, the operator of the nuclear installation is 
exclusively liable for nuclear damage and liability is legally channelled to the 
operator of the nuclear installation as well.13 The Exposé des Motifs of the 1960 Paris 
Convention justifies this concept as follows: 

Two primary factors have motivated in favour of this channelling of all 
liability onto the operator as distinct from the position under the ordinary 
law of torts. Firstly, it is desirable to avoid difficult and lengthy questions of 
complicated legal cross-actions to establish in individual cases who is legally 
liable. Secondly, such channelling obviates the necessity for all those who 
might be associated with construction or operation of a nuclear installation 
other than the operator himself to take out insurance also, and thus allows a 
concentration of the insurance capacity available.14 

Although the operator may in certain circumstances have a right of recourse against 
a person for action or inaction when that person acted with intent to cause damage, 
the operator nevertheless remains exclusively liable vis-à-vis third parties who 
suffered damage. 

Liability limited in amount 

Limitation of liability in amount is seen as necessary to enable parties to 
participate and engage in nuclear activities. The principle underpinning limited 
liability in amount is that it protects operators from potential ruinous liability and 
financial burdens that would make their involvement in such nuclear activities 
untenable. The liability amount is always a contentious issue in the nuclear liability 
debate. Whatever figure is established by the legislator will seem to be arbitrary, but, 
in the event of a nuclear catastrophe, the state will inevitably step in and pay 
additional compensation.15 

Although this is legislated in some countries and would seem to be the obvious 
or natural mitigation to a cap on liability of the operator, nuclear vendors and 
operators are inclined to see this “state rescue” as cold comfort to the commercial 
realities of being a participant in the international nuclear industry, unless express 
provisions are provided by the state in question. The CSC contains provisions that 
deal with additional or supplementary compensation from public funds in the event 
that the damage suffered exceeds the operator’s liability amount. 

Liability limited in time 

Private insurers generally limit their coverage in time, usually to not more than 
ten years from the date of a given nuclear incident. Many countries differ in this 
regard as to how they apply time limits. Some impose a strict ten year time limit 
whilst others impose a 30-year time limit or differentiate between personal injuries, 
where claims can be submitted up to 30 years from the nuclear incident, and other 

                                                      

13. Stoiber, C., A. Baer, N. Pelzer and W. Tonhauser (2003), “Handbook on Nuclear Law”, IAEA 
Doc. STI/PUB/1160, IAEA, Vienna, Austria, p. 112. 

14. OECD/NEA, Revised text of the Exposé des Motifs of the Paris Convention, approved by the 
OECD Council on November 16, 1982, para. 15, available at: www.oecd-nea.org/law/ 
nlparis_motif.html. 

15. Stoiber et al., supra note 14, p. 113. 
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damages, where the 10-year period is applied.16 Some jurisdictions apply a 
prescription period whereby any claim must be launched before a certain time 
running from when the party first became aware of the damage. This principle is 
seen as a quid pro quo for the benefits resulting from strict and exclusive liability.17 

Jurisdiction and non-discrimination 

Harmonising national laws was seen to create legal certainty, eliminate the 
possibility of discrimination between victims and ensure that claimants in states 
with harmonised legislation would have their actions judged by similar laws, 
regardless of the location of the accident or the damage.18 In this regard, the Paris 
Convention, Vienna Conventions and CSC include provisions whereby member 
countries to the said conventions are able to regulate their international nuclear 
liability obligations with the further principles of “jurisdiction” and 
“non-discrimination”. 

The general rule is that a court of the contracting party in whose territory the 
nuclear incident occurs has exclusive jurisdiction to the exclusion of the courts in 
other countries. If legal proceedings arising out of the same incident were to be tried, 
and judgments rendered in the courts of several different countries, the problem of 
ensuring equitable distribution of compensation might be insoluble. Within the 
country having jurisdiction, one single competent forum should deal with all 
actions, including direct actions against insurers or other guarantors and actions to 
establish rights to claim compensation, against the operator arising out of the same 
nuclear incident.19 

With regard to non-discrimination, the protection of the interests of foreign 
nationals suffering nuclear damage is of great importance. As explained in the IAEA 
Handbook on Nuclear Law, “the conventions and the national laws applicable under 
them must be applied without discrimination based on nationality, domicile or 
residence. This ensures in particular that victims in States other than the accident 
State are treated in the same way as victims in the accident State.”20 

II. Features of the Convention on Supplementary Compensation for Nuclear Damage 

The IAEA explains that: 

Even before the development of an international legal regime of nuclear 
liability, the need to ensure adequate compensation for damage exceeding 
the amount of the operator’s liability was met in several countries by making 
provision to cover such damage from public funds. This extra coverage was 
either automatically provided for by rules setting forth a specific obligation of 
the State to assume liability up to a certain amount, or simply envisaged in 
the form of special measures to be adopted by means of ad hoc legislation in 
case of a major accident; in some legal systems, the two methods were 
combined by providing for a specific obligation up to a certain amount and 
reserving for ad hoc legislation the additional coverage that may be required 
in the light of the damage actually caused.21 

                                                      

16. In South Africa, a general 30-year period applies, with a 2-year prescription period 
running from the date when the party first became aware of the facts giving rise to a 
claim for compensation. See National Nuclear Regulator Act, No. 47 of 1999, at S34. 

17. Schwartz, supra note 11, p. 313. 
18. Ibid., p. 314. 
19. Explanatory Texts, supra note 9, p. 1. 
20. Stoiber et al., supra note 14, p. 115. 
21. Explanatory Texts, supra note 9, p. 61. 
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The preamble to the CSC recognises the importance of the Paris Convention and 
Vienna Convention, as well as national legislation on compensation for nuclear 
damage consistent with the principles of these conventions. The preamble to the 
CSC further sets out the desire to “establish a worldwide liability regime to 
supplement and enhance” the measures under the Paris Convention and Vienna 
Convention “with a view to increasing the amount of compensation for nuclear 
damage”. 

A new global regime 

In addition to enhancing the existing international nuclear liability regime, the 
CSC provides the framework for establishing a potential global nuclear liability 
regime. The CSC is a free-standing instrument open to all countries and offers a way 
to become part of the global regime without also having to become a member of the 
Paris Convention or the Vienna Convention. A country not party to an existing 
international nuclear liability convention would need to take actions to change its 
national law to the extent required to reflect the provisions in the CSC, including its 
Annex,22 which reflects the basic principles of international nuclear liability law. The 
CSC also goes a step further in its global framework and has been developed as far 
as possible to be compatible with the Paris Convention and the Vienna Convention 
should a country also be a party to one of those regimes. A member country to the 
Paris Convention or Vienna Convention would need to change its national law only 
to the extent required to reflect the provisions in the CSC that apply to all member 
countries. 

Some countries resisted amending their national legislation to comply with the 
principles of international nuclear liability. For example, the United States operates 
under a system of “‘omnibus’ coverage for any person who may be liable for nuclear 
damage under the general law of torts (so-called ‘economic channelling’),”23 instead 
of channelling liability exclusively to the operator (legal channelling). However, the 
participation of the United States in a future global liability regime was deemed 
essential to ensure the availability of sufficient funds for supplementary 
compensation. The CSC therefore contains a provision to accommodate the unique 
legal regime in the United States, and thereby permits the United States to become 
part of a global regime without changing its national legislation.24 

The preamble to the CSC recognises that a worldwide liability regime would 
encourage regional and global co-operation to promote a higher level of nuclear 
safety in accordance with the principles of international partnership and solidarity. 
Accordingly, the CSC specifies that a country having on its territory a nuclear 
installation as defined in the Convention on Nuclear Safety (CNS)25 must be a party 
to the CNS before it can ratify, or accede to, the CSC.26 By way of example, should 
South Africa (currently not a member to any international nuclear liability 
convention) wish to accede to the CSC, as a party to the CNS, it would be eligible to 
accede once it formally declared that its national law complies with the provisions 

                                                      

22. For example, the CSC requires a member country to accept higher compensation 
amounts, including participation in an international supplementary fund, and includes a 
broader definition of nuclear damage, as well as updated jurisdiction rules. The 
provisions of the CSC on such matters take precedence over any similar provisions in 
other nuclear liability instruments to which a country may be party. Ibid., p. 3. The CSC 
sets out specific provisions on civil liability for nuclear damage for those countries not 
party to existing conventions in the Annex. 

23. Ibid., p. 64. See also Price-Anderson Act of 1957, 42 USC 2210. 
24. Explanatory Texts, supra note 9, p. 64. This provision is referred to as the “grandfather 

clause”. 
25. Convention on Nuclear Safety (1994), IAEA Doc. INFCIRC/449, 1963 UNTS 293. 
26. CSC, Article XIX. 
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of the Annex to the CSC. Iran, on the other hand, is an example of a country that has 
a nuclear installation,27 but is not currently eligible to ratify or accede to the CSC as 
Iran is not a party to the CNS. 

The adoption of the CSC was an important step in the development of the 
international nuclear liability regime, in that a number of improvements were made 
regarding the scope of damages covered, jurisdiction rules and the amount of 
compensation available, as is set out in further detail in this article. 

Nuclear damage 

The CSC enhances the definition of “nuclear damage”28 by explicitly identifying 
the types of damage that must be compensated. In addition to personal injury and 
property damage, which are included in the existing definition, the enhanced 
definition includes five categories of damage relating to impairment of the 
environment, preventive measures and economic loss. The definition makes it clear 
that these additional categories are covered to the extent determined by the law of 
the competent court.29 

The enhanced definition thus provides certainty that the concept of nuclear 
damage includes the costs of reinstatement of impaired environment, 
preventive measures and certain economic loss, while recognising that the 
forms and content of compensation is best left to the national law of the 
States whose courts have jurisdiction over a particular nuclear incident.30 

Further,  

[t]he CSC also revise[s] the definition of “nuclear incident” to make it clear 
that ... preventive measures may be taken in response to a grave and 
imminent threat of a release of radiation that could cause other types of 
nuclear damage. The use of the phrase “grave and imminent” makes it clear 
that preventive measures can be taken if there is a credible basis for 
believing that a release of radiation with severe consequences may occur in 
the future.31 

This is of particular importance for coastal states and the transport of nuclear 
material, where the cost of preventive measures could be covered for such state. 

The “CSC [is] explicit that preventive measures (as well as measures of 
reinstatement relating to impairment of the environment) must be reasonable.”32 
“Reasonable measures” is defined in the CSC as those “which are found under the 
law of the competent court to be appropriate and proportionate,” taking into account 
all relevant factors.33 

Exclusive jurisdiction 

The CSC reaffirms the basic principle set out earlier where exclusive jurisdiction 
over a nuclear incident lies with the courts of the member country where the 

                                                      

27. For purposes of the CNS, this means a land-based civil nuclear power plant. CNS, 
Article 2(ii). 

28. CSC, Article I(f). 
29. CSC, Article I(k), which defines the meaning of this term as “the law of the court having 

jurisdiction under this Convention, including any rules of such law relating to conflict of 
laws”. 

30. Explanatory Texts, supra note 9, p. 2. 
31. Ibid. 
32. Ibid.  
33. CSC, Article I(l). 
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incident occurs or with the courts of the “installation state”34 if the incident occurs 
outside any member country. The principle of non-discrimination is also entrenched 
in the CSC in that victims of foreign states are covered in the event of suffering 
damage. 

The CSC also: 

recognise[s] recent development in the law of the sea in respect of the 
exclusive economic zone (EEZ) and the concerns of some coastal States over 
compensation for possible accidents in the course of maritime shipments of 
nuclear material. Specifically, ... the CSC provide[s] that the courts of a 
Member State will have exclusive jurisdiction over claims for nuclear damage 
resulting from a nuclear incident in its EEZ.35 

Amounts of compensation available 

National funds 

The CSC now establishes a minimum amount of 300 million special drawing 
rights (SDRs)36 (approximately USD 465 million)37 as the amount that a member 
country shall make available under national law to compensate for nuclear damage 
suffered by victims. This represents an increase in the initial minimum amounts 
required by the Paris Convention and the Vienna Convention. 

It is important to point out that the CSC does not itself specify on what basis the 
installation state has to ensure the availability of the national compensation 
amount. For compensation under the national amount, the law of the installation 
state may “exclude nuclear damage suffered in a non-Contracting State”.38 
But, according to the IAEA’s Explanatory Texts: 

if the Installation State is a Party to the Vienna Convention or to the Paris 
Convention, its choices in respect of the limit of the operator’s liability and of 
the financial security required will have to be made in accordance with the 
provisions of the applicable convention. 

If, on the other hand, the Installation State is a Party to the [CSC] only, the 
Article 4.1 of the Annex gives it a choice similar to that given to the 
Contracting Parties to the 1997 Vienna Convention, i.e. it can either limit the 
operator’s liability to not less than 300 million SDRs or limit that liability to 
not less than 150 million SDRs, provided that it makes public funds available 
in excess of that amount up to at least 300 million SDRs. Under Article 5.1 of 
the Annex, the Installation State is to specify the amount, type and terms of 

                                                      

34. Ibid., Article I(e). 
35. Explanatory Texts, supra note 9, p. 3. 
36. CSC, Article I(c). 
37. The SDR is an international reserve asset, created by the International Monetary Fund 

(IMF) in 1969 to supplement its member countries’ official reserves. Its value was initially 
based on the equivalent of 0.888671 grams of fine gold (which at the time was also 
equivalent to one US dollar) but is now based on a basket of four key international 
currencies, being the Euro, Japanese Yen, Pound Sterling and US Dollar. See IMF (2014), 
“International Monetary Fund Factsheet: Special Drawing Rights”, available at: 
www.imf.org/external/np/exr/facts/pdf/sdr.pdf, accessed 17 June 2014. The US dollar 
equivalent of the SDR is published daily on the IMF website and as of 17 June 2014 was 
USD 1.54100. IMF SDR Valuation, available at: www.imf.org/external/np/fin/data/rms_ 
sdrv.aspx. Calculations in this article were made by the author at a rate of USD 1.55 to 
SDR 1. 

38. CSC, Article III.2(a). 
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the insurance or other financial security which the operator is required to 
have and maintain.39  

South African national law is largely aligned with this last principle. 

Furthermore, Contracting Parties to the CSC may enter into regional or other 
agreements in order to implement their obligations in respect of the national 
amount provided that it does not add further obligations to other Contracting Parties 
under the CSC.40 

International funds 

The CSC provides for an international fund to supplement the amount of 
compensation available under national law through public funds to be made 
available in accordance with a specified formula as set out in more detail below. 
These are only required, however, if the national funds are inadequate to ensure 
payment of claims for compensation for nuclear damage. Depending on the extent 
of widespread adherence, this international fund could provide approximately 
300 million more SDRs to compensate nuclear damage, which could result in a total 
compensation amount of approximately 600 million SDRs. Furthermore, interest and 
costs awarded by a court in actions for compensation of nuclear damage are payable 
in addition to both the national compensation amount and the total amount 
resulting from the contributions of the member countries. It is, however, specified 
that such interest and costs shall be proportionate to the actual contributions made, 
respectively, by the liable operator, the installation state and contracting parties 
together.41 

Contributions to the international fund are based on a formula under which 
more than 90% of the contributions will come from nuclear power generating 
member countries on the basis of their installed nuclear capacity,42 while the 
remaining portion comes from all member countries to the CSC on the basis of their 
United Nations rate of assessment.43 Thus, member countries with nuclear power 
plants will be required to contribute on the basis of both the formula and the United 
Nations rate of assessment, whilst member countries with no nuclear power plants 
will be required to contribute solely on the basis of their United Nations rate of 
assessment. Member countries on the minimum United Nations rate of assessment 
and having no installed nuclear capacity are not required to make any 
contribution,44 and since nuclear power generating countries generally have high 
United Nations rates of assessment (at least in the case of advanced countries), this 
formula should result in a high percentage of the contributions coming from nuclear 
power generating countries. 

Only nuclear reactors (including research reactors), as opposed to all nuclear 
installations, are to be taken into account to calculate a member country’s 
contribution on the basis of its installed nuclear capacity. By way of example, if a 

                                                      

39. Explanatory Texts, supra note 9, p. 78. 
40. CSC, Article XII.3(a). 
41. Ibid., Article III. 
42. Ibid., Article IV.2, whereby the formula is 1 unit for each MW of thermal power multiplied 

by SDR 300. See McRae, B. (2007), “The Convention on Supplementary Compensation for 
Nuclear Damage: Catalyst for a Global Nuclear Liability Regime”, Nuclear Law Bulletin, 
No. 79, OECD/NEA, Paris, p. 21. 

43. The rate of assessment of each member state are decided by the United Nations General 
Assembly and range from a minimum of 0.001% to a maximum of 22%, and a maximum 
of 0.01% from least developed countries. United Nations Committee on Contributions, 
web page on “Regular budget and Working Capital Fund”, available at: www.un.org/en/ 
ga/contributions/budget.shtml, accessed 25 February 2014. 

44. CSC, Article IV.1(b). 
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member country has a uranium enrichment facility but no nuclear reactors that 
country will not be required to contribute under the formula regarding installed 
nuclear capacity. In light of this, the CSC does not establish a fixed amount of 
supplementary compensation and the total amount of such supplementary 
compensation depends on the number of member countries, specifically the number 
of member countries having installed nuclear capacity. In a scenario where the 
application of this formula could lead to an imbalance of contributions given a 
country’s level of installed capacity, the CSC caps the contribution of any member 
country to a percentage.45 

Actual provision of supplementary funding 

As a result of what has been discussed above regarding supplementary funding, 
the CSC does not require member countries to set aside funds, in advance of any 
nuclear incident, to compensate damage that may be in excess of the national 
compensation amount. As such, member countries will be called upon to make the 
additional funds available to the country whose courts have jurisdiction, but only 
once a nuclear incident occurs and once the additional funds are actually required. 
Accordingly, member countries need to have internal provisions and mechanisms to 
call on such funds if required. 

Annex states not party to other international nuclear liability conventions 

Unlike the 1997 Vienna Convention, which covers nuclear damage “wherever 
suffered”, the Annex to the CSC has no such provision. Thus, under the CSC, an 
Annex country is “free to exclude damage suffered in non-Contracting States, 
irrespective of whether or not these States have a nuclear installation in their 
territory”.46 Article 3.5(b) of the Annex to the CSC also “excludes the operator’s 
liability for damage caused by a nuclear incident directly due to a grave natural 
disaster of an exceptional character, unless the law of the Installation State provides 
to the contrary”.47 It will be interesting to note the impact of this Article of the CSC 
going forward as countries draft or amend national laws in the wake of the 
Fukushima Daiichi accident. 

The need for implementing legislation 

The Explanatory Texts is an authoritative work and states that the CSC is: 

based on the assumption that a worldwide system of supplementary 
compensation for nuclear damage must, to some extent, coexist with 
different national liability regimes. More specifically, the drafters of the [CSC] 
felt that, apart from the “grandfather clause”, the basic principles of nuclear 
liability have to be the same for all States; but harmonization of the legal 
details was considered to be more appropriate at the regional level and 
inconsistent with an international nuclear liability regime that aimed at 
achieving broad adherence on a global basis.48 

The Explanatory Texts goes on to state that: 

[m]ore specifically, all Contracting Parties, irrespective of whether they are 
party to the Paris Convention, the Vienna Convention, any amendment 

                                                      

45. Ibid., Article IV.1(c), whereby the cap is calculated as the United Nations rate of 
assessment expressed as a percentage plus eight percentage points, but does not apply to 
the calculation of the contribution due on the part of the installation state of the liable 
operator. 

46. Explanatory Texts, supra note 9, p. 66. 
47. Ibid. 
48. Ibid., pp. 68-69. 
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thereto, or no convention at all, will be required to adopt minimum limits of 
compensation of nuclear damage at the national level (Article III), as well as 
uniform rules on jurisdiction (Article XIII). Moreover, some degree of 
harmonization in the definition of nuclear damage is also required by the 
[CSC] [Article I(f)].49 

Apart from these requirements, a State party to either the Paris Convention 
or the Vienna Convention, whatever version is in force for it, will not need to 
change its domestic legislation on nuclear liability in any other respect in 
order to join the [CSC], and will only be required to implement the specific 
obligations relating to supplementary compensation. ... [A] State party to 
neither the Paris Convention nor the Vienna Convention will also be required 
to conform its domestic law to the provisions on nuclear liability contained 
in the Annex to the [CSC].50 

Or, in the case of States having no nuclear installation, at least have legislation in 
place to enable such State to give effect to its obligations under the CSC.51 Should 
South Africa wish to join the CSC, its legislation would require some minor 
adjustments to be harmonised with such principles. 

III. Current view of developing countries in nuclear power and participation in the 
international nuclear liability conventions 

Currently there are 435 nuclear reactors in operation worldwide.52 Of these 
435 nuclear reactors, 111 nuclear reactors are within developing countries53 and 
324 nuclear reactors are within advanced countries. Accordingly, developing 
countries account for 25% of nuclear reactors worldwide, whilst advanced countries 
account for the other 75%. 

In the nuclear reactor construction environment, 72 nuclear reactors are 
currently under construction worldwide. Of these 72 nuclear reactors under 
construction, 54 nuclear reactors are under construction in developing countries and 
18 nuclear reactors are under construction in advanced countries. Accordingly, 
developing countries account for 75% of nuclear reactors under construction 
worldwide, whilst advanced countries account for the other 25%. 

As it stands, 249 of the 435 operating nuclear reactors are not covered by an 
international nuclear liability convention currently in force. Thus, 57% of nuclear 
reactors worldwide are not covered by any international nuclear liability convention 
currently in force. For these purposes, and until such time as the CSC comes into 
force and effect, those signatory or ratification countries to the CSC that are not 
party to one of the international nuclear liability conventions currently in force, but 
that operate nuclear reactors, have been included as part of the 249 nuclear reactors. 

                                                      

49. Ibid., p. 69. 
50. Ibid. 
51. Introduction to the Annex of the CSC. 
52. For the purposes of the calculations in this section, the author has used the IAEA’s Power 

Reactor Information System (PRIS) database, available at: www.iaea.org/pris/home.aspx. 
Country-specific information regarding operational and long-term shutdown reactors is 
also available from the IAEA’s PRIS database, at: www.iaea.org/PRIS/WorldStatistics/ 
OperationalReactorsByCountry.aspx. Country-specific information regarding reactors under 
construction is available from the IAEA’s PRIS database at: www.iaea.org/PRIS/World 
Statistics/UnderConstructionReactorsByCountry.aspx. All information was last accessed 
by the author on 17 April 2014. 

53. The concept of “developing countries” knows no single definition internationally and the 
author has used the concepts of “developing”, “developed” and “advanced” in a generic 
context. The author makes no judgements on which countries are “developed” or not. 
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Three CSC countries – the United States, India and Canada – account for 140 of the 
249 nuclear reactors not covered by an international nuclear liability convention 
currently in force. The United States has by far the most nuclear reactors (100) of the 
group, with India next at 21 nuclear reactors and Canada at 19 nuclear reactors. This 
creates an anomaly in the current nuclear liability picture, which will change quite 
dramatically when the United States, India and Canada are excluded from the 
249 nuclear reactors when the CSC comes into force. In this scenario, the percentage 
would reduce from 57% to 25% if the CSC was in force with its current signatories. 

Of the 249 nuclear reactors worldwide that are not covered by any international 
nuclear liability convention currently in force, developing countries only account for 
19% of the total. Thus, advanced countries hold by far the greater number of nuclear 
reactors (and related risk) not covered by an international nuclear liability 
convention. 

For the CSC to come into force, at least five states with a minimum of 
400 000 units of installed nuclear capacity (i.e. 400 000 megawatts thermal [MWt]) 
need to have deposited an instrument of ratification, acceptance or approval, as 
referred to in Article XVIII of the CSC. Depending on which country would trigger the 
coming into force of the CSC (excluding current CSC signatories), the percentages as 
set out above could vary greatly if such trigger country was one with many nuclear 
reactors but which is not a party to any existing international nuclear liability 
convention currently in force. In this regard, Japan, and to a lesser extent the 
Republic of Korea and the People’s Republic of China, are examples of such countries 
that operate a large number of nuclear reactors but are not party to any of the 
existing international nuclear liability conventions currently in force (and are not 
CSC signatories) and which could greatly “improve” the number of reactors covered 
by a nuclear liability convention if they were to join. 

When the above scenario is applied to country participation54 in currently 
in-force international nuclear liability conventions, rather than to a nuclear reactor 
quantity analysis as discussed earlier, country participation in international nuclear 
liability conventions amounts to 21 countries out of 31 countries with a resulting 
participation percentage of countries to international nuclear liability conventions of 
68%. Of these 21 participating countries, 12 are advanced countries with the other 9 
being developing countries. 

In respect of the Paris Convention and Vienna Convention, the Paris Convention 
has 15 contracting countries55 (all being advanced countries, with the exception of 
Turkey, which is categorised by the IMF as a developing economy) having a 
combined 113 nuclear reactors and the Vienna Convention has 40 contracting 
countries (with 37 being developing countries) having a combined 73 nuclear 
reactors. For the purposes of the analysis in this article, the Paris Convention may be 
viewed as an “advanced country convention” whilst the Vienna Convention may be 
viewed as a “developing country convention”. This delineation is due to the current 
Paris Convention countries being OECD member countries, which are advanced 
countries. Whilst a few Vienna Convention advanced countries are also OECD 
member countries, these countries joined the Vienna Convention prior to becoming 
OECD members. 

                                                      

54. In this scenario it is only in respect of those countries that have operating nuclear 
reactors and thus by implication excludes non-nuclear power states party to the CSC or 
other international nuclear liability conventions. 

55. The caveat to the number 15 is that Switzerland has also ratified the Paris Convention 
and its 2004 protocol, but it will not come into force until the 2004 Protocol comes into 
force. 
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In respect of the CSC, and based on the current 17 signatories, the CSC has 
five advanced member countries with 10 member countries also party to the Vienna 
Convention and one to the Paris Convention. Accordingly, the CSC only has a few 
current signatory countries that will participate through the Annex to the CSC. It is, 
however, interesting to note that whilst the CSC may also be viewed as a 
“developing country convention”, it is the United States that has by far the greatest 
number of nuclear reactors and that will participate as a so-called “Annex country”. 
As alluded to earlier in this article, it is this advanced Annex country that as a 
contracting state to the CSC is essential to the CSC providing sufficient 
supplementary funding and coming into force. 

IV. Advantages and disadvantages of joining the CSC 

Before progressing into a discussion on the possible factors influencing a 
country’s consideration of prospective participation in the CSC, some advantages 
and disadvantages of joining the CSC are discussed below. 56 

Advantages 

Jurisdiction – Under the CSC,57 clear rules are provided in respect of jurisdiction 
which, as a general rule, lies only with the courts of one country, permitting all 
claims and proceedings (and hence the distribution of funds) to be handled by one 
particular court. This jurisdictional channelling thus allows fair treatment of victims 
and can only be achieved under a regime that provides rules around the jurisdiction 
of courts of different countries. National law does not provide for this and it does not 
bind the courts of other countries. This further prevents “forum shopping” by 
victims wishing to bring claims in other countries and provides nuclear suppliers 
with a level of certainty. 

Applicable law – The CSC58 provides for clear liability and compensation rules, and 
where certain aspects may not be covered by the CSC, it determines the applicable 
law as the law of the competent court, which as defined in the CSC includes “any 
rules of such law relating to conflict of laws”. National law does not necessarily give 
certainty in this regard and certain applicable law may be unfavourable to 
claimants. 

Recognition and enforcement of “foreign” judgements – Under the CSC,59 judgements 
are recognised and enforceable in any other member country as if it were a 
judgment of a court of such country. Under national law, recognition and 
enforcement of “foreign” judgements may vary as it depends largely on the laws and 
rules applied by a particular country as to the recognition and enforcement of 
foreign judgements. 

Rules on liability and compensation for damage – As discussed previously, the CSC 
contains a liability and compensation regime, together with substantive provisions, 
that provides a level of certainty and predictability. National law, on the other hand, 
does not necessarily provide similar comfort and could well be more onerous 
depending on the national law in question. 

                                                      

56. For a discussion related to all international nuclear liability regimes (including the CSC), 
see International Expert Group on Nuclear Liability, “Civil Liability for Nuclear Damage: 
Advantages and Disadvantages of Joining the International Nuclear Liability Regime”, 
available at: http://ola.iaea.org/ola/treaties/documents/liability_regime.pdf. 

57. CSC, Article XIII. 
58. Ibid., Article I(k). 
59. Ibid., Article XIII.5 and XIII.6. 
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Disadvantages 

Victims of a transboundary accident will often be forced to bring legal 
proceedings in a foreign country depending on the outcome of the application of the 
relevant jurisdictional rules to the relevant facts of the incident. This is the reverse 
situation of the advantage obtained through jurisdictional channelling. 

A legislative burden may be placed on countries that wish to give effect to the 
provisions of the CSC in their national laws. This may vary in degree according to 
the existing set of national laws in question. 

Claims against third parties for nuclear damage, who would ordinarily be liable, 
are excluded due to legal channelling of claims to the operator. 

V. Factors influencing country’s consideration of prospective participation in the CSC 

The international nuclear liability conventions have been around since the 
1960s, yet many nuclear industry countries remain outside of the ambit of these 
conventions. Even though the CSC has been in existence since 1997, the uptake of 
new member countries has been slow, and to date only four countries have ratified 
the CSC. 60 

Whilst the advantages of joining the CSC are fairly compelling as opposed to 
relying purely on national nuclear liability laws (even to the extent they are drafted 
to conform as far as possible with the basic principles of international nuclear third 
party liability), there are other, less obvious factors that may influence countries. 

Although the factors below could apply to participation in any relevant 
international nuclear liability convention, the CSC is specifically referenced insofar 
as it relates to these factors. 

International nuclear industry relations and nuclear industry “citizenship”61 

Some countries may view joining an international nuclear liability convention as 
part of being a responsible international nuclear industry citizen in respect of its 
approach to nuclear third party liability. It can be argued that country membership 
in entities such as the IAEA to some extent provides this feeling of citizenship and 
certainly does at least keep member countries fully integrated and involved in the 
international nuclear industry. 

By way of example, if one considers the number of IAEA member states as 
opposed to the number of signatories to the Vienna Convention or CSC, it can be 
surmised that many states believe that membership in the IAEA and other related 
nuclear industry conventions are sufficient to allow them to conduct their nuclear 
industry as necessary, leaving national laws to deal with issues pertaining to nuclear 
third party liability. Nuclear accidents, such as the Fukushima Daiichi disaster in 
Japan, certainly heighten the issue of nuclear liability, compensation and the 
approach taken by countries on such matters. 

Regarding the position of South Africa as an IAEA member and international 
nuclear citizen, the Nuclear Energy Policy of South Africa makes a number of 
statements regarding its participation in bilateral and multilateral co-operation on 
nuclear energy, taking into account international obligations arising from treaties 

                                                      

60. Argentina, Morocco, Romania and the United States. 
61. The author uses the concept of “citizenship” in the generic context of a country being a 

participant, member or citizen in the international nuclear industry. 
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and other legally binding instruments, such as safeguards.62 Express statements are 
also made in the Nuclear Energy Policy regarding the recognition of the IAEA and 
international collaboration. Looking at South Africa’s participation in general, it can 
be said that South Africa is an involved citizen of the international nuclear 
community but has not at present joined one of the available international nuclear 
liability conventions. As such, this particular factor cannot be seen as one that is 
absolute, nor does it turn on the basis of a country being developed or advanced. 
This is borne out by the general trends of participation in international nuclear 
liability conventions discussed previously. 

Government approach to nuclear energy 

National governments and regulatory regimes governing energy in general, and 
nuclear in particular, vary. Although regulators are generally independent to one 
degree or another from the national government, the governmental authority over a 
country’s energy policy will play the major role in the direction a country may take 
in respect of energy markets such as nuclear energy. In South Africa, as in other 
countries, it is the various government authorities that will direct and determine if 
and to what extent a country will participate in the international nuclear industry, 
including the international nuclear liability regime and related conventions. For 
example, the Department of Energy in South Africa has overall responsibility for 
nuclear energy in South Africa and is responsible for the national implementation of 
international obligations in the area of IAEA Safeguards. 

Funding requirements of the CSC 

The funding requirements in respect of compensation under the CSC may at a 
first glance seem onerous for a country contemplating joining the CSC. There are, 
however, a number of mitigating factors that temper this view. Firstly, it is only the 
availability of the national compensation amount (SDR 300 million) that must be 
ensured (although it is not clear as to how this amount will be ensured). Secondly, 
the supplementary funding is only required to be made available once a nuclear 
incident occurs and once the additional funds are actually required. Accordingly, 
member countries should at least have an internal provision and mechanism to call 
on such supplementary funds if required. Each country should weigh the funding 
requirements of such a regime against the ability of that country’s economy to 
manage and sustain claims for nuclear damage and its general recovery in the event 
of a catastrophic nuclear incident, which could severely harm a country’s economy 
(particularly a developing country’s economy) if it were not a party to the CSC. 

The IAEA has a CSC calculator that applies the contribution formula contained in 
Article IV of the CSC.63 This programme enables a prospective member country to 
run scenarios of actual and possible contracting parties to the CSC to determine the 
supplementary amounts to be contributed to the international fund. Thus, any 
country can accordingly become better informed on the potential funding realities of 
joining the CSC. 

                                                      

62. Department of Minerals and Energy (2008), “Nuclear Energy Policy for the Republic of 
South Africa”, available at: www.energy.gov.za/files/policies/policy_nuclear_energy_2008.pdf. 

63. See IAEA, web page on “Calculator – Convention on Supplementary Compensation for 
Nuclear Damage”, available at: http://ola.iaea.org/ola/CSCND/Calculate.asp (as of 17 June 
2014, this site was down for further development). This calculator was developed using 
information on countries’ installed capacity contained in the IAEA’s PRIS database and 
Research Reactor Database. 
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As a starting point, the four countries that have ratified the CSC account for 
approximately 319 00064 units of installed capacity, leaving a shortfall value of 
approximately 81 000 units of installed capacity required to be contributed by one or 
more countries depositing an instrument of ratification, acceptance and approval in 
accordance with Article XVIII of the CSC. As such, for the CSC to come into force and 
effect, either a great number of countries representing at least this shortfall value of 
installed capacity, or fewer countries representing at least this same shortfall value, 
are required to join the CSC. If one considers the list of IAEA countries who on their 
own could trigger the coming into force of the CSC, it is only France and Japan who 
are in such category. 

It is important to remember that the actual contributions by member countries 
of the supplementary amount are not fixed and these contributions depend largely 
on the number of member countries to the CSC at the time of the nuclear incident, 
and particularly the number of member countries with installed capacity. The use of 
the United Nations rate of assessment in calculating a portion of each country’s 
supplementary amount introduces an element of fairness and allows each country 
to participate without being unduly prejudiced. 

It also implicitly makes a distinction between developing and advanced 
countries. As an example, the above is made clear when considering the 
contributions required of South Africa (as a developing country) were it to join the 
CSC as compared to the United States (as an advanced country) in the context of the 
amounts required under the United Nations rate of assessment65 portion of the 
supplementary amount. 

Geographic location 

A country’s geographic location should not be underestimated as a factor 
regarding participation in the CSC. Many countries, even those not involved 
themselves in the nuclear industry, could understandably show interest in 
participating in the CSC due to their location relative to major nuclear power 
countries. As an example, Europe has a concentration of countries participating in 
the nuclear energy industry and it is understandable that any other country in close 
proximity would consider joining the CSC due to the risk of transboundary damage, 
among other factors. The same thinking could apply to any coastal state in respect 
of shipments of nuclear material in its EEZ. 

On the other hand, a country within no remote proximity to a nuclear power 
country or nuclear material shipping zone would naturally see its remoteness of 
location as a barrier to nuclear damage in and of itself and could thus be less 
incentivised to join the CSC. This factor will, in all probability, play some role in any 
analysis regarding international nuclear liability convention participation. Proximity 
will likely be a stronger factor for non-nuclear power countries situated in the 
vicinity of nuclear power countries or nuclear material shipping zones, with such 
countries potentially considering joining the CSC due to being provided the 
protection afforded by the CSC without being burdened financially by such 
membership. 

                                                      

64. As the IAEA’s CSC online calculator was undergoing further development as of the date 
of submission of this article, approximate figures have been used. 

65. South Africa has a United Nations rate of assessment of 0.37 whilst the United States has 
the maximum United Nations’ rate of assessment of 22. See United Nations (2013), 
“Assessment of Member States’ advances to the Working Capital Fund for the biennium 
2014-2015 and contribution to the United Nations regular budget for 2014”, UN Doc. 
ST/ADM/SER.B/889, available at: http://daccess-dds-ny.un.org/doc/UNDOC/GEN/N13/634/ 
29/PDF/N1363429.pdf?OpenElement. 
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Public perception of the nuclear industry 

Public perception in any given country regarding the nuclear industry, and 
specifically nuclear energy, is another factor that should not be underestimated. The 
feeling of a country’s general population toward nuclear energy can play a major 
role in the decisions made by governments regarding the pursuit of nuclear energy 
and a national nuclear industry. If one considers the Three Mile Island, Chernobyl or 
Fukushima accidents, together with the enhanced definition of nuclear damage 
contained in the CSC, environmental groups and anti-nuclear lobbyists can place 
great pressure on a country to either stay out of the nuclear industry, or to join the 
CSC or another international nuclear liability convention. This is but one example of 
the pressure that can be applied by a general population on a country in making 
determinations around nuclear energy and international nuclear liability convention 
participation. Interestingly enough, the arguments that can be made for or against a 
country’s participation in nuclear energy can, depending on the context, both 
provide persuasive arguments and good reasons to join the CSC. 

International nuclear commercial contracting 

Assuming a country were to decide to pursue the establishment of a national 
nuclear industry, including nuclear power generation, the country’s view on 
international nuclear liability and related conventions would certainly influence the 
approach taken by nuclear vendors and contractors. In this regard, countries are 
encouraged to acknowledge and accept the risks, not of a nuclear incident actually 
occurring, but of the potential damage suffered if a nuclear incident were to occur. 

A country being party to the CSC or other international nuclear liability 
convention would serve to streamline commercial and contracting arrangements 
and interactions around nuclear liability, particularly given that a form of state 
guarantee may not be sufficient for some vendors. This having been said, if one 
considers any current country (not party to any liability convention) that is pursuing 
an aggressive nuclear power strategy, the commercial incentives around being a 
party to these major international projects has meant that this factor is by no means 
a deal-stopper. Commercial contracting parties continue to engage in business 
dealings, finding other ways to attempt to mitigate the risk of a party not being a 
member of an international nuclear liability convention. National law can provide 
some level of comfort to parties involved in the nuclear industry and, as has been 
discussed previously in relation to current international nuclear liability convention 
participation worldwide, this seems to be the case in many countries throughout the 
world. 

Conclusion 

The current participation by nuclear industry countries in the various 
international nuclear liability conventions, including the CSC, leaves something to 
be desired and a large degree of harmonisation and participation is required for the 
international nuclear liability conventions to fully address the concerns underlying 
their existence. 

When one considers developing countries’ participation in nuclear power 
generation and international nuclear liability conventions, some interesting 
observations are made. Whilst the majority of operating nuclear reactors are located 
in advanced countries, the great majority of nuclear reactors under construction are 
located in developing countries. This is largely due to developing countries such as 
China, Russia and India pursuing nuclear development strategies. Developing 
countries are also simply catching up to advanced countries due to ever-growing 
populations and the need for major energy infrastructure development, of which 
nuclear energy plays a part, to keep their economies on a reasonable growth path. 
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Although the World Bank does not currently fund nuclear energy projects, 
institutional funders could play a positive role not only in relation to the funding of 
nuclear build programmes but also by way of introducing conditions to funding that 
would encourage participation in international nuclear liability conventions. 
Detailed analysis would be required before taking a firm view on such possibility. 

In respect of the relatively high percentage of nuclear reactors not covered by the 
Paris Convention or Vienna Convention, only a minor portion of these reactors are 
located in developing countries. Thus, it can be said that the participation in 
international nuclear liability conventions by developing countries relative to the 
number of reactors in those countries is fairly acceptable. 

Regarding participation by developing countries in the CSC, it appears from the 
current signatories that developing countries are quite satisfied in being a member 
of both the Vienna Convention and the CSC. As more developing (or advanced) 
countries join the CSC it will be interesting to monitor the number of countries that 
join the CSC as an Annex country or whether these countries will first join one of 
the other international nuclear liability conventions. 

From purely a developing country standpoint, assuming a country wishes to join 
an international nuclear liability convention, the choice will most likely be either the 
CSC, the Vienna Convention or both. Once a developing country has decided to join 
an international nuclear liability convention, based on some of the factors discussed 
in this article, it is this decision that should lead to a detailed comparative analysis 
of the relevant nuclear liability conventions, having regard to the unique nature of 
the CSC together with the advantages that it contains. 

Leaving aside the financial implications of the national compensation amount, 
the CSC does not contain provisions that are overly burdensome on developing 
countries (nuclear or non-nuclear) wishing to participate in the CSC. Some of the 
features of the CSC, such as the opportunity to leverage bilateral or regional 
agreements to implement obligations, in respect of the national amount, may 
facilitate developing countries’ participation in the CSC. The United Nations’ rate of 
assessment also implicitly takes into account any given country’s development 
status. 

Further, continuous worldwide education on the CSC is required to create and 
enhance awareness of the benefits it contains. The CSC provides an opportunity to 
nuclear and non-nuclear countries (both developing and advanced) to participate in 
the international nuclear liability regime and time will tell if the CSC attains the 
undoubted potential that it holds. 


