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Case law 

Canada 

Judgment of the Federal Court of Canada sending back to a joint review panel for 
reconsideration the environmental assessment of a proposed new nuclear power 
plant in Ontario1 

In June 2006, the Ontario Minister of Energy directed Ontario Power Generation 
(OPG), an electricity company wholly-owned by the Province of Ontario, to begin the 
process of seeking federal approval for new nuclear power generation units at an 
existing nuclear power generating site, units it concluded would be needed to meet 
future base-load energy requirements in Ontario. In 2006, OPG applied to the 
Canadian nuclear regulator, the Canadian Nuclear Safety Commission (CNSC), for a 
licence to prepare a site to construct up to four nuclear reactors at a site located on 
the north shore of Lake Ontario, where currently the four-unit Darlington nuclear 
power plant and a used fuel dry storage facility are located. 

The application for the licence to prepare a site prompted the need for an 
environmental assessment under the Canadian Environmental Assessment Act 
(CEAA).2 The project proposed by OPG – which includes the construction, operation, 
decommissioning and abandonment of the proposed reactors and the management 
of the associated conventional and radioactive waste – also required other federal 
approvals that would trigger a CEAA assessment, including authorisations under the 
Fisheries Act3 and the Navigable Waters Protection Act.4 The project was referred by 
the Minister of the Environment for review by a Joint Review Panel (“Panel”); the 
Panel was “joint” in the sense that it was to conduct an environmental assessment 
of the project under the CEAA and was also to function as a CNSC panel for the 
purpose of reviewing the licence application under the Nuclear Safety and Control 
Act (NSCA).5 

At the time the environmental impact statement was prepared for the 
environmental assessment, which according to the legislation directed should be 
done as early as practicable in the planning process of a project, the Province had 
not yet selected a specific reactor technology for the new build. OPG therefore 
prepared its environmental impact statement using a “plant parameter envelope” or 
PPE approach; the environmental assessment therefore examined the potential 
environmental effects of several possible reactor technologies. Following an 
extensive assessment involving 17 days of public hearings in 2011, the Panel 
released its environmental assessment report and concluded that the project was 
not likely to cause significant adverse environmental effects, provided the 
mitigation measures proposed and commitments made by OPG during the review, 
and the Panel’s 67 recommendations, were implemented. The Panel, as a panel of 

                                                      
1. This matter was also discussed in NEA (2013), Nuclear Law Bulletin, No. 91, NEA, Paris, p. 

105. 
2. SC 1992, c. 37. This legislation has since been repealed and replaced by the Canadian 

Environmental Assessment Act, 2012, S.C. 2012, c. 19, s.52. 
3. RSC 1985, c F-14. 
4. RSC 1985, c N-22 (now titled the Navigation Protection Act). 
5.  SC 1997, c 9. 
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the CNSC, then issued a 10-year licence to OPG to undertake a range of site 
preparation activities in relation to the project. 

A number of environmental groups, including Greenpeace and the Canadian 
Environmental Law Association, challenged the conduct of the environmental 
assessment and the granting of the licence to prepare a site. The environmental 
groups argued before the Federal Court of Canada that the Panel failed to assess a 
“project” within the meaning of CEAA because no specific reactor technology had 
been selected and failed to assess the factors that it was required to assess 
(including cumulative effects and the need for and alternatives to the project). They 
argued that there were gaps in the information before the Panel on more than 
25 issues. 

In May of 2014, the Federal Court released its decision,6 allowing in part the 
challenge to the environmental assessment. The court determined that the 
assessment failed to comply with the CEAA as its analysis of hazardous substance 
emissions and on-site chemical inventories, spent nuclear fuel and severe common 
cause accidents was deficient. The court did not quash the environmental 
assessment report as a whole, but instead sent the report back to the Panel (or a duly 
constituted panel) for reconsideration of the three matters. Although the court sent 
the report back for further consideration, most of the applicants’ grounds for judicial 
review were rejected by the court. The court concluded that the PPE approach was 
acceptable for an environmental assessment, and that the real issue in this case was 
whether it was possible to conduct a meaningful assessment based on the 
information that was available. Justice Russell of the Federal Court concluded (at 
para 393-394): 

I do not think it is possible to say that the Panel’s deployment of the PPE 
approach throughout its analysis, other than those instances I have cited 
above, was not in compliance with the CEAA, even though the nature and 
duration of this Project, and OPG's failure to designate a specific reactor 
technology undoubtedly caused the Panel to rely heavily upon mitigation, 
follow-ups, commitments and future actions and measures that will need to 
be considered and implemented as the Project advances through its various 
stages. In the end, however, the Panel was of the view that it could all be 
done in a way that would not be likely to cause adverse environmental and 
health impacts. Notwithstanding the strong concerns of the Applicants, other 
than those instances I have already pointed out, the Court cannot say that 
this conclusion was unreasonable or that the references to future actions 
mean that a meaningful assessment of environmental impacts was not 
conducted in accordance with the Act. 

My specific findings of inadequacies and unreasonableness in the EA Report 
do not vitiate the whole Report. … I have attempted to craft a remedy that 
will allow this to happen without discarding what appears to me to be the 
highly competent work accomplished by the Panel. 

Although the Court agreed with much of the work of the Panel, the Court 
ultimately found the environmental assessment to be incomplete.  The Court in turn 
determined that the issuance of the licence to prepare a site for the new build was 
invalid, and that until such time as a valid environmental assessment has been 
completed, there is no jurisdiction for federal authorities to issue any licences or 
permits that would allow the project to proceed. 

OPG, the CNSC, the Minister of the Environment, the Minister of Fisheries and 
Oceans, the Minister of Transport and the Attorney General of Canada have 

                                                      
6. Greenpeace Canada v. Canada (Attorney General), 2014 FC 463. 
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appealed the court’s decisions on the environmental assessment and the licence to 
the Federal Court of Appeal. It is expected that that a hearing date will be set for 
early-mid 2015. In part, the appeals challenge the Federal Court’s review of the 
Panel’s environmental assessment on the basis that the court did not grant the 
appropriate deference to the Panel, wrongly substituting its own decision for that of 
the expert panel. 

In 2013, the government of Ontario put on hold its plans for the new units at the 
Darlington site, citing high cost estimates. Therefore the decision of the Federal 
Court of Appeal whether or not the environmental assessment will have to undergo 
reconsideration is only part of the equation when considering whether and when 
the new units will be built. 

France 

Conseil d’État, 24 March 2014 (Request No. 358882) 

On 26 April and 26 July 2012, the Republic and Canton of Geneva and the city of 
Geneva filed a request seeking the annulment of Decree No. 2010-402 of 23 April 
2010 authorising Electricité de France (EDF) to build a basic nuclear installation (INB or 
installation nucléaire de base in French) known as an installation de conditionnement et 
d’entreposage de déchets activés (ICEDA) (conditioning and storage facility for activated 
waste) in the municipality of Saint-Vulbas. This facility would be used for the 
conditioning and storage of long-lived intermediate level radioactive waste, prior to 
its removal to a disposal facility, from the nine EDF reactors currently being 
decommissioned (including Bugey 1), metallic waste from power stations in 
operation (approximately 1 500 tonnes) and graphite waste from the 
decommissioning of the Bugey 1 reactor. 

Under the terms of Article L. 596-23 of the code de l’environnement (French 
Environmental Code), decrees authorising the creation of INBs may be challenged by 
third parties, in particular due to the dangers that the operation of the INB may 
cause to the environment and to human health. 

The Conseil d’État has ruled that the petitioners have not demonstrated a direct 
and certain interest qualifying them to seek the annulment of the decree, taking into 
account the ICEDA facility's activity, its characteristics and their distance from the 
site. 

In its decision of 24 March 2014, the Conseil d’État therefore declared that the 
requests were inadmissible and should be rejected. 

Conseil d’État, 24 March 2014 (Request No. 362001) 

By order dated 22 February 2010, the Prefect of Ain issued EDF a licence for the 
construction of the ICEDA on land in the municipality of Saint-Vulbas, which is 
already home to the Bugey nuclear power plant. 

The horticulture companies Roozen France and Les Serres filed a request seeking 
the annulment of this order. 

First the Lyon Administrative Court, then the Administrative Court of Appeal 
granted their request on the grounds of article Ux1 of the municipality of Saint-
Vulbas' regulation on local development planning (PLU or plan local d’urbanisme in 
French), which prohibits “land uses and occupations not connected with or 
necessary to the activity of the nuclear power station”. Indeed, for both of these 
jurisdictions, ICEDA could not be regarded as necessary to the activity of the Bugey 
nuclear power plant as its purpose is the conditioning and storage of nuclear waste 
resulting from the decommissioning of the Bugey 1 power station and also from the 
operation of other facilities. 
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In its decision of 24 March 2014, the Conseil d’État interpreted this provision 
entirely differently. It considers that the ICEDA facility must be regarded as 
connected with and necessary to the activity of the Bugey power plant, although it 
will also be used, even if in a significant way, for the conditioning and storage of 
waste originating from other facilities. In other words, article Ux1 of the 
municipality of Saint-Vulbas' PLU should not be interpreted as establishing a 
condition of exclusivity between the Bugey power plant and the ICEDA facility. 

By means of this decision, the Conseil d’État has overturned the appeal ruling 
confirming the annulment of the construction licence for the ICEDA facility and 
referred the case back to the Lyon Administrative Court of Appeal. 

Slovak Republic 

Further developments in cases related to the challenge by Greenpeace Slovakia to 
the Mochovce nuclear power plant 

The last two issues of the Nuclear Law Bulletin7 provide the key background 
information on the litigation initiated by Greenpeace Slovakia with respect to the 
Mochovce nuclear power plant in the Slovak Republic. The case originated with the 
Nuclear Regulatory Authority’s (NRA) administrative decision No. 246/2008 of 
14 August 2008 on the approval of modifications to construction prior to the 
completion of the Mochovce nuclear power plant units 3 and 4, which were 
requested by Slovenske elektrarne, the builder of the two units. On 21 August 2013, the 
NRA issued a first, but not final, decision (No. 761/2013), which denied the 
suspensory effect of Greenpeace Slovakia’s appeal of the NRA’s 2008 decision. 

On 24 October 2013, Greenpeace Slovakia filed a claim in court requesting review 
of the lawfulness of the NRA’s decision No. 761/2013. The NRA responded with its 
statement to the claim. 

Meanwhile, the administrative proceedings continued with public participation. 
As such, the public and Greenpeace Slovakia were asked to submit their comments, 
suggestions or ideas, if they wish, by the end of November 2013. For public 
participation purposes, the NRA provided the public access to the safety 
documentation from 15 October 2013 until 30 November 2013 in the vicinity of the 
Mochovce units 3 and 4. There the safety documentation was freely available except 
those parts that were redacted due to security reasons. 

On 20 November 2013, Greenpeace Slovakia filed suggestions requesting to 
interrupt the administrative proceedings due to the need to undertake the 
environmental impact assessment (EIA) procedure that should be held and to be 
able to implement the EIA procedure findings. They requested also to interrupt the 
construction process. The comments in the appellate proceedings were posted by 
Greenpeace Slovakia, Global 2000 and the Fontis Foundation. 

On 27 February 2014, NRA held the public hearing at the city of Kalná nad 
Hronom (a municipality that is very close to Mochovce units 3 and 4), where all 
objections and questions posed by the public were discussed and explained in detail 
in the presence of the NRA, the constructor, the public, non-governmental 
organisations, municipalities’ representatives and the media. 

On 19 March 2014, a session of the Appealing Committee (the advisory body to 
the chairperson) was held, and the Committee provided the chairperson with a 
reasoned, non-binding statement. On 23 May 2014, the NRA issued decision 
No. 291/2014, which dismissed Greenpeace Slovakia’s appeal against decision 

                                                      
7. Nuclear Law Bulletin, No. 92, NEA, Paris, p. 89; Nuclear Law Bulletin, No. 93, NEA, Paris, p. 91. 
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No. 246/2008 and also confirmed its previous decision (No. 246/2008). NRA decision 
No. 291/2014 entered into force on 30 May 2014. This decision was not brought to the 
court for judicial review, but there was such a possibility. 

Finally, a related matter (the constitutional claim filed by the licensee, Slovenske 
elekrarne, on 27 September 2013 objecting to the denial of its basic rights by the 
Supreme Court judgment in the court proceeding) remains open. The Constitutional 
Court has not yet accepted Slovenske elekrarne’s claim, but in the case of its 
acceptance, the case may influence the renewed administrative proceedings 
conducted by the NRA. 

Developments in relation to the disclosure of information concerning the Mochovce 
nuclear power plant 

As also discussed in the last two issues of the Nuclear Law Bulletin, litigation 
continues regarding Greenpeace Slovakia’s demand that the NRA release the text of 
the preliminary safety report on Mochovce units 3 and 4 in accordance with the 
Freedom of Information Act, as amended, Act No. 2011/2000 Coll. As remarked upon 
in Nuclear Law Bulletin No. 93, the NRA appealed the judicial judgment to the 
Supreme Court on 2 July 2013, and a final decision is still pending. 

United States 

Initial Decision of the Atomic Safety and Licensing Board Ruling in Favour of 
Nuclear Innovation North America, LLC (NINA) Regarding Foreign Ownership, 
Control or Domination 

On 10 April 2014, the Atomic Safety and Licensing Board (“Board”) issued a partial 
initial decision concerning NINA’s application for two combined licences for the 
construction and operation of two new nuclear reactor units on its existing South 
Texas site near Bay City, Texas (“South Texas Project”).8 The Board presiding over 
that proceeding had previously admitted a contention from three public interest 
organisations (“Intervenors”) alleging that NINA had not sufficiently demonstrated 
that it was “not owned, controlled, or dominated by an alien, a foreign corporation, 
or a foreign government”, contrary to the Atomic Energy Act (AEA) and Nuclear 
Regulatory Commission (NRC) regulations. AEA Section 103d. prohibits the NRC from 
issuing a commercial licence for a production or utilisation facility to “an alien or 
any corporation or other entity if the Commission knows or has reason to believe it 
is owned, controlled, or dominated by an alien, a foreign corporation, or a foreign 
government”.9 The NRC has incorporated this statutory prohibition into its 
regulations governing the issuance of licences under both 10 CFR Part 50 and 
Part 52.10 

NINA is pursuing the two combined licences for the South Texas Project as part 
of a joint venture with Toshiba American Nuclear Energy Corporation (TANE). TANE 
is a wholly-owned subsidiary of Toshiba America, Inc., which in turn is a wholly-
owned subsidiary of Toshiba Corporation, a Japanese corporation. Both the NRC staff 

                                                      
8. Nuclear Innovation North America, LLC (South Texas Project, Units 3 and 4), LBP-14-03, 

79 NRC __ (10 April 2014). 
9. 42 USC 2132(a). 
10. 10 CFR 50.38 states that “any person who is a citizen, national, or agent of a foreign country, 

or any corporation, or other entity which the Commission knows or has reason to believe is 
owned, controlled, or dominated by an alien, a foreign corporation, or a foreign government, 
shall be ineligible to apply for and obtain a license” under Part 50. 10 CFR 52.75(a) states that a 
person excluded by 10 CFR 50.38 may not “file an application for a combined license” under 
Part 52. 
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and the Intervenors argued that Toshiba, a foreign corporation, exercises control 
over NINA because it currently provides all funding for NINA’s NRC-regulated 
activities, which (in conjunction with other factors) runs afoul of the AEA foreign 
ownership, control or domination prohibition. NINA argued that an American 
company – NRG Energy – owns 90% of NINA and holds a supermajority of voting 
rights on NINA’s Board of Managers. Additionally, NINA argued that it has taken 
adequate corporate governance measures to negate any control that could be 
exercised over NINA through financing. 

After conducting an evidentiary hearing in January 2014, the Board ultimately 
concluded that NINA had sufficiently demonstrated by a preponderance of the 
evidence that it is not subject to impermissible foreign ownership, control or 
domination. Specifically, the Board agreed that NINA’s corporate governance 
measures ensured that United States’ citizens, not TANE, control all decisions 
regarding nuclear safety, security and reliability. Furthermore, the Board found that 
NINA had adopted a Negation Action Plan that sufficiently negated any future 
potential foreign ownership, control or domination concerns, particularly citing its 
establishment of a Security Committee and Nuclear Advisory Committee comprised 
entirely of United States citizens. The Security Committee has exclusive authority to 
make all of NINA’s corporate decisions on nuclear safety, security and reliability 
matters, while the Nuclear Advisory Committee is responsible for advising and 
making recommendations to NINA’s Board of Managers regarding compliance with 
the foreign ownership, control or domination prohibition. 

On 5 May 2014, the Intervenors filed a petition for review of the Board’s decision. 
The petition is currently pending before the Commission. 


