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The legal status of nuclear power in Germany 

Professor Dr Thomas Mann* 

I. Scope of the paper 

Over the past 15 years, political attitudes in Germany towards the nuclear industry 
have been characterised less by consistency than by some major policy shifts, and 
the same can be said for the legislation born of these attitudes. Although a number 
of these about-turns were predictable, others were less so because of their 
dependence on external factors. 

What now looks likely to be the final1 decision to phase out the civil use of 
nuclear power in Germany by 31 December 20222 raises a whole host of legal 
questions. In particular, the procedure followed to implement this phase-out 
provides ample material for debates on questions of constitutionality. Further 
matters of jurisprudential interest include the agreements concluded with the 
nuclear industry before the final phase-out decision was taken and the 
chronologically close political about-faces themselves. Finally, a degree of legal 
uncertainty still surrounds not only the as yet still unresolved issue of final 
repositories but also the resurgent debate over the source of funding for the 
dismantling of nuclear power plants. After providing an overview of the initial 
situation and the problems arising in connection with Germany’s phasing out of the 
civil use of nuclear energy, this paper will place these issues in their proper legal 
context before evaluating them and highlighting the connection between these 
points of nuclear law and the current upheaval in German energy policy. 

II. Legal developments up to the 2011 phase-out decision 

Industrial policy considerations were a decisive factor driving the civil use of nuclear 
energy in Germany from the outset,3 even though the energy industry itself initially 
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1. Given that the last Conservative/Liberal (CDU/CSU and FDP) coalition also reneged on its 
commitment on nuclear power, a further policy reversal in this area is extremely unlikely 
even in the event of another change of government and would not gain the support of 
the majority of the public unless other sources of energy were affected by unexpected 
shortfalls in supply. 

2. The last nuclear power plants to be taken offline pursuant to section 7(1)(a)(6) Atomgesetz 
(AtG) (Atomic Energy Act) will be the reactors Isar 2, Emsland and Neckarwestheim 2. 

3. Di Fabio, U. (1999), Der Ausstieg aus dem wirtschaftlichen Nutzen der Kernenergie (The decision to 
phase out the commercial use of nuclear power), Carl Heymanns Verlag, Cologne, p. 1; 
Hellfahrt, D. (2003), Rechtsfragen des Atomausstiegs (Legal issues relating to the nuclear 
phase-out), Europäische Hochschulschriften, Frankfurt am Main, p. 1 et seq.; Radkau, J. (1983), 
Aufstieg und Krise der deutschen Atomwirtschaft (The rise and crisis of the German nuclear 
industry), Rowohlt Verlag, Reinbek bei Hamburg, p. 18; Becker, P. (2011), “Das Ende der 
Atomverstromung – Zu den Empfehlungen der Ethik-Kommission, zur 13. Atomgesetznovelle” 
(The end of nuclear power – on the recommendations of the Ethics Committee concerning 
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opposed the use of nuclear power to generate electricity4 on grounds of cost. The 
country’s nuclear generation programme only got off the ground with the help of 
huge state subsidies and the introduction of a liability cap for energy producers.5 
These initial problems are indicative of the fact that nuclear power has always 
aroused a great deal more political interest than other sources of energy,6 and it 
should come as no surprise that the nuclear policy U-turns of the past 15 years have 
been primarily motivated by the differing energy agendas of the respective political 
camps in government. 

A. The first phase-out decision (2000) and the lifespan extensions (2010) 

In 2000, after decades of government funding for the nuclear industry,7 the 
SPD/Green coalition in power at the time and the relevant energy companies 
reached an agreement on a gradual phasing out of the use of nuclear power, known 
as the “Nuclear Consensus I”.8 The Nuclear Phase-Out Act9 adopted in 2002 codified 
the implementation of this agreement. Key features of the amendments made at the 
time to the Atomic Energy Act included: first, a ban on new nuclear plants and, 
second, provisions limiting the residual electricity volumes of the 20 existing nuclear 
plants to a total of 2 623 TWh.10 The volumes were initially determined on an 
individual basis for each nuclear plant, but the option was given to transfer them in 
order to encourage early decommissioning of individual plants.11 The last nuclear 
power plant was expected to go offline in 2021 on the basis of these provisions.12 

                                                                                                                                                                          
the 13th Amendment to the AtG), Zeitschrift für neues Energierecht (ZNER), Vol. 15, Ponte Press 
Verlag, Bochum, p. 742. 

4. See Radkau, J. (1983), supra note 3, p. 116 et seq.; Becker, P. (2011), Aufstieg und Krise der 
deutschen Stromkonzerne (The rise and crisis of the German electricity companies), Ponte 
Press, Bochum, p. 202 et seq. 

5. Becker, P. (2011), supra note 3, p. 742; Radkau, J. (1983), supra note 3, p. 18 et seq. 
6. It should, however, be noted that funding for the coal industry under the “Century Contract” 

and the switch to renewables under the Renewable Energies Act were also largely driven by 
state energy policy. 

7. Funding for nuclear power was initially given first place among the stated aims of the 
Act, see AtG section 1  of 23 December 1959, Bundesgesetzblatt (BGBI) (Federal Law Gazette) 
1959 I, p. 814, but this clause was removed in 2002; see also Becker, P. (2011), supra note 3, 
p. 742. 

8. Agreement between the federal government and the energy suppliers dated 14 June 2000, 
available at: www.bmub.bund.de/service/publikationen/downloads/details/artikel/ 
vereinbarung-zwischen-der-bundesregierung-und-den-energieversorgungsunternehmen 
-vom-14-juni-2000/. 

9. Act on the Controlled Phasing Out of the Use of Nuclear Power for the Commercial 
Generation of Energy of 22 April 2002, BGBI 2002 I, p. 1351. 

10. See Annex 1 to the Agreement between the federal government and the energy suppliers 
dated 14 June 2000, supra note 8; Schneehain, A.W. (2005), Der Atomausstieg (The nuclear 
phase-out), Cuviller Verlag, Göttingen, p. 27; Fillbrandt, M. and M. Paul in Danner, W. and 
C. Theobald (2012), Energierecht (Energy Law), C. H. Beck Verlag, Munich, Vol. 2, 
Preliminary observation B1 Nuclear Law V, recital 25. 

11. See De Witt, S. (2012) “Ist der Atomausstieg 2011 mit Artikel 14 GG vereinbar?” (Is the 2011 nuclear 
phase-out compatible with GG Article 14?), Umwelt und Planungsrecht (UPR), Verlagsgruppe 
Hüthig Jehle Rehm, Munich, p. 281; for a detailed examination of whether residual electricity 
volumes from new power stations can be transferred to old power stations in order to extend 
their lifespans, see Mann, T. (2009), Rechtsfragen der Elektrizitätsmengenübertragung nach § 7 
Abp. 1b Satz 2 Atomgesetz (Legal issues relating to the transfer of electrical volumes pursuant 
to section 7(1b) sentence 2 of the Atomic Energy Act), Nomos-Verlag, Baden-Baden, p. 17 et seq. 

12. For more details, see Kloepfer, M. and D. Bruch (2011), “Die Laufzeitverlängerung im Atomrecht 
zwischen Gesetz und Vertrag” (Lifespan extensions under the Nuclear Act – between law and 
contract), Juristenzeitung (JZ), Vol. 66, Mohr Siebeck Verlag, Tübingen, p. 377. 
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The “Energy Concept 2050” presented in September 2010 by the 
Conservative/Liberal coalition, which subsequently came to power, referred to 
nuclear power as a “bridging technology” that could be used to reduce CO2 emissions 
on a transitional basis until such time as renewables provided the bulk of the 
country’s energy.13 The 11th Amendment to the AtG accordingly increased the 
residual electricity volumes for the nuclear power plants, thus extending their 
lifespans by an average of 12 years.14 This amendment, known as the “Nuclear 
Consensus II”,15 was again preceded by negotiations with the energy industry. In a 
draft paper (the “Development Fund Agreement”), the nuclear industry and the 
Federal Government reached an arrangement that some of the additional revenues 
resulting from these lifespan extensions should go towards an “Energy and Climate 
Fund”.16 The Federal Government also introduced a nuclear fuel tax,17 even though 
the parties had failed to reach a final agreement on this issue.18 The 12th Amendment 
to the AtG19 tightened up safety procedures for nuclear power plants in view of the 
length of time they had been in operation.20 

B. The legal problems posed by “done deal” legislation 

Negotiations therefore took place between the Federal Government and the energy 
industry in advance of both the “first” phase-out decision taken by the SPD/Green 
coalition in 2000 and the life extensions adopted by the Conservative/Liberal 
coalition in 2010. In each case, the Bundestag (the lower chamber of the German 
Parliament) was involved only after an agreement had been reached, and its role 
was limited to adopting parliamentary acts to lend legislative force to the substance 
of these agreements. From a legal point of view, this begs the question of why the 
concerned governments obtained prior consent from the energy industry, and 
whether “done deal” legislation of this kind can be reconciled in any way with rule-
of-law principles. 

The answer to the first question differs according to the case being discussed. 
Back in 2000, the big four energy suppliers still generated over 80% of Germany’s 
electricity, and so a sustainable energy policy could be developed only in co-
operation with these companies rather than in opposition to them. The federal 

                                                      
13. Federal Government (2010), Energy Concept for an Environmentally Friendly, Reliable and 

Affordable Energy Supply, www.bundesregierung.de/ContentArchiv/DE/Archiv17/_Anla 
gen/2012/02/energiekonzept-final.pdf, p. 18; see also Fillbrandt, M. and M. Paul (2012), 
supra note 10, recital 11. 

14. Eleventh Amending Act of 8 December 2010, BGBI 2010 I, p. 1814; Bundestags-Drucksache 
(BT-Drs.) (Bundestag document) 17/3051, p. 1; Energy Concept for an Environmentally 
Friendly, Reliable and Affordable Energy Supply (2010), supra note 13, p. 18. 

15. Development Funds Agreement between the Federal Republic of Germany and the nuclear 
power plant operators and their group parent companies in Germany, dated 6 September 
2010. 

16. The Fund was set up by the Act on the Creation of a Special Energy and Climate Fund of 
8 December 2010, BGBI 2010 I, p. 1807, later amended by Article 1 of the Act of 29 July 
2011, BGBI 2011 I, p. 1702. 

17. Nuclear Fuel Tax Act of 8 December 2010, BGBIl 2010 I, p. 1804. 
18. See the provisions of Section 2 of the Development Funds Agreement, which provide for 

a reduction in funding if a nuclear fuel tax or similar tax exceeding an annual sum of 
EUR 2.3 billion is levied. 

19. Twelfth Amending Act of 8 December 2010, BGBI 2010 I, p. 1818. 
20. For very informative points on the effectiveness of these directives in relation to the actual 

greater need for safety improvements and the risk associated in particular with older nuclear 
power plants, see Renneberg, W. (2011), “Laufzeitverlängerung und nukleare Sicherheit – zum 
rechtlichen und technischen Zusammenhang von 11. und 12. AtG Novelle” (Lifespan extensions and 
nuclear safety – on the legal and technical context of the 11th and 12th Amendments to 
the AtG), ZNER, Vol. 15, Ponte Press Verlag, Bochum, p. 106 et seq. 
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government was keen to avoid the avalanche of appeals which the energy providers 
would otherwise have lodged in response to the planned phase-out of nuclear 
power. A consensus was also intended to bridge the deep divisions within German 
society over the issue of nuclear power. By way of contrast, the life extensions for 
currently operational nuclear power plants granted under the second Nuclear 
Consensus in 2010 were, on the whole, good news for the energy providers thanks to 
the additional revenues they could expect to receive from power plants which, in 
most cases, had already been written off the balance sheet, regardless of the fact 
that some of these revenues would be siphoned off by the Federal Government to 
fund the development of renewables. The Nuclear Consensus II thus essentially 
consisted of little more than a quid pro quo for the lifespan extensions. 

Doubts about the compatibility of this approach with the dictates that the rule of 
law stems from the principle of democracy (Article 20(1) and (2) of the Basic Law 
(Grundgesetz) (GG)) and the separation of power (GG Article 20(2) sentence 2). In order 
to ensure that public authority emanates from the people as a principle of 
democracy, the people must be able to endorse or reject particular policies in 
elections and referenda, and speeches held for and against the policies in 
parliament must make it clear who is responsible for specific political decisions so 
that this right can be exercised effectively. Every citizen must also be granted an 
equal opportunity to influence political decisions. Prior arrangements with parties 
likely to be affected by a future piece of legislation place these parties in a privileged 
position compared to average citizens who are unable to influence specific legal 
provisions.21 Holding these negotiations behind closed doors also results in a lack of 
transparency over political positions, and this is particularly true in cases where the 
federal government presents parliament with a delicately balanced set of 
regulations that has emerged from negotiations, in order for them to be made into 
law with as few amendments as possible. This significantly curtails Parliament’s 
constitutionally guaranteed power of discretion,22 as well as infringes on the “theory 
of essentiality” and violates the principle of the separation of power.23 

Each government took steps to avoid these accusations of unconstitutionality by 
painstakingly ensuring that the agreements with the nuclear power plant operators 
could not be deemed legally binding contracts,24 since an unamended contractual 
agreement made into law by the parliamentary majorities backing the government 
would have been problematic for the aforesaid constitutional reasons. Criticism on 
grounds of unconstitutionality is accordingly unfounded if it is assumed that the 

                                                      
21. See Kloepfer, M. (2012), “Verfahrene Atomausstiegsverfahren” (A deadlocked nuclear phase-out), 

UPR, Vol. 32, Verlagsgruppe Hüthig Jehle Rehm, Munich, p. 43; Sauer, H. (2004), “Kooperierende 
Rechtssetzung – Reaktionen einer herausgeforderten Verfassung” (Co-operative law-making – the 
responses of a constitution under attack), Der Staat, Vol. 43, Duncker & Humblot, Berlin, p. 574. 

22. Schorkopf, F. (2000), “Die ‘vereinbarte’ Novellierung des Atomgesetzes” (The “pre-agreed” 
Amendment to the Atomic Energy Act), Neue Zeitschrift für Verwaltungsrecht (NVwZ), 
Vol. 19, Verlag C. H. Beck, Munich, p. 1113. 

23. Morlok, M. (2003), “Informalisierung und Entparlamentarisierung politischer Entscheidungen als 
Gefährdung der Verfassung?” (The informalisation and deparliamentarisation of political 
decisions as a threat to the constitution?), Veröffentlichung der Vereinigung der deutschen 
Staatsrechtslehrer (VVDStRL), Vol. 62, De Gruyter Recht, Berlin, p. 76; Sauer, H. (2004), supra 
note 21, p. 572. 

24. Schorkopf, F. (2000), supra note 22, 1112; Hellfahrt (2003), supra note 3, p. 102; Schoch, F., 
“Entformalisierung staatlichen Handelns” (The deformalisation of state action), Isensee, J. 
and P. Kirchhof, (2005), Handbuch des Staatsrechts (Handbook of Constitutional Law) (HStR), 
Vol. 3, C. F. Müller Verlag, Heidelberg, section 37, recital 41; for a different view, see Frenz, 
W. (2002), “Atomkonsens und Landesvollzugskompetenz” (Nuclear consensus and the federal 
states’ enforcement competencies), NVwZ Vol. 21, p. 562, which refers to a binding 
obligation on the grounds of the detail and accuracy of the agreement, the way it was 
presented to the public and the political confidence established on this basis. 
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outcome of the consensus falls under the heading of “informal state action”25 and 
that parliament was theoretically able to amend the details of the agreement when 
making it law.  

III. The 2011 “nuclear phase-out” 

Only a few short months after Germany’s nuclear power plants were granted life 
extensions, the same Conservative/Liberal coalition led by Chancellor Angela Merkel 
made an about-face on nuclear policy. In the aftermath of Japan’s Fukushima Daiichi 
nuclear power plant accident on 11 March 2011, and in response to the public 
uncertainty fuelled by this disaster, the Federal Chancellor announced an initial 
“moratorium” on 14 March 2011. This moratorium involved a three-month 
suspension of operation of Germany’s seven oldest nuclear power plants26 and the 
permanent decommissioning of the Krümmel plant, which had already been taken 
offline. The Reactor Safety Committee was also tasked by the Federal Government 
with carrying out a comprehensive safety assessment of all of the country’s 
17 nuclear power plants.27 At around the same time, the Ethics Committee led by the 
former federal environment minister, Prof. Dr. Klaus Töpfer, delivered an energy 
strategy for the Federal Republic of Germany (“A Safe Energy Supply”) that gave 
absolute priority to the issue of nuclear safety.28 This strategy formed the basis for 
the 13th Amendment to the AtG29 adopted on 6 June 2011, which rescinded the 
previous increases in residual electricity volumes, permanently decommissioned the 
nuclear power plants shut down under the moratorium and set a date for the final 
shutdown of each of the nine remaining power plants.30 

The plant operators E.ON and RWE, and later also Vattenfall, responded by 
lodging appeals with the Federal Constitutional Court.31 Vattenfall also sought 
recourse from the Washington-based International Centre for Settlement of 
Investment Disputes.32 The legality of the moratorium imposed in March 2011 has 

                                                      
25. In this respect, see Langenfeld, C. (2000), “Die rechtlichen Rahmenbedingungen für einen Ausstieg 

aus der friedlichen Nutzung der Kernenergie” (The legal framework for a phase-out of the peaceful 
use of nuclear power), Die öffentliche Verwaltung (DÖV), Vol. 53, p. 936; Schorkopf, F. (2000), 
supra note 22, p. 1112. 

26. The reactors in question were Neckarwestheim I, Philllipsburg I, Biblis A and B, Isar I, 
Unterweser and Brunsbüttel, all of which were commissioned before 1980. 

27. Motion for a resolution by the CDU/CSU and FDP coalition of 16 March 2011, BT-Drs. 17/5048, 
p. 2. 

28. See draft of the 13th Act Amending the Atomic Energy Act, BT-Drs. 17/6070, p. 5; Ziehm, C. 
(2012), “Atomausstieg und Energiewende” (The Nuclear Act and the Energy Revolution), ZNER, 
Vol. 16, Ponte Press Verlag, Bochum, p. 221. 

29. 13th Act Amending the Atomic Energy Act of 31 July 2011, BGBI 2011 I, p. 1704. 
30. Compare AtG section 7(1a) in conjunction with Annex 3 Column 2. 
31. By way of contrast, the power plant operator EnBW Energie Baden-Württemberg AG (EnBW) 

cannot cite the infringement of fundamental rights and is thus not entitled to lodge a 
constitutional appeal with the Federal Constitutional Court due to the fact that it is now a 
fully state-owned company. 

32. There is some controversy over the issue of whether Vattenfall is entitled to lodge an 
appeal with the Federal Constitutional Court as a foreign legal person, given that its 
parent company is fully owned by the Swedish State. In this respect, see Kloepfer, M. 
(2011), “13. Atomgesetznovelle und Grundrechte” (13th Amendment to the Atomic Energy Act 
and Fundamental Rights) in Deutsches Verwaltungsblatt (DVBl.), Vol. 126, Heymanns 
Verlag, Cologne, p. 1439; Schneehain, A. W. (2005), supra note 10, p. 177; or, for an 
alternative view, see Bruch, D. and H. Greve (2011), “Atomausstieg 2011 als Verletzung der 
Grundrechte der Kraftwerksbetreiber?” (The 2011 nuclear phase-out as an infringement of 
the fundamental rights of the power plant operators?), DÖV, Vol. 64, W. Kohlhammer 
GmbH, Stuttgart, p. 794 (796); Wallrabenstein, A. (2011), “Die Verfassungsmäßigkeit des 
jüngsten Atomausstiegs” (The constitutionality of the latest nuclear phase-out) in Humboldt 
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been challenged, and doubts have been raised regarding the future applicability of 
the Energy and Climate Fund Act. These legal issues will be examined below. 

A. Underlying factors 

The Fukushima Daiichi disaster was undoubtedly the de facto trigger for the decision 
to rescind the life extensions, which had only been recently granted. According to 
the explanatory statement for the 13th Amendment to the Atomic Energy Act: 
“Despite the tragic events in Japan, considerations relating to security of supply, 
climate protection and the availability of reasonably priced energy mean that it is 
not yet possible to stop using nuclear power immediately and completely. At the 
same time, however, the events in Japan mean that the risks associated with nuclear 
power must be reassessed.”33 

This paper is unable to assess the extent to which the events in Japan did in fact 
alter the safety profile of German nuclear power plants, and whether it was in fact 
Fukushima that caused the Federal Government to reassess the situation and revise 
its opinion, or whether this decision was instead made with one eye on the 
forthcoming electoral campaign, as supposed by many.34 What can be stated with a 
degree of certainty is that a substantial majority of Germans were opposed to the 
continued use of nuclear power in Germany in the immediate aftermath of the 
Fukushima disaster.35 In the opinion of the Federal Government and the Ethics 
Committee, an immediate phase-out was incompatible with the three basic axioms 
of German energy supply, namely: security of supply, appropriate pricing and 
climate protection.36 Detailed preparations were therefore made for an “energy 
revolution”, which would allow the use of nuclear power to be phased out in the 
medium term. As well as a gradual phase-out of nuclear power, the package of 
measures adopted to implement this “energy revolution” provided for an even more 
ambitious use of electricity generated from renewables. 

B. The moratorium of March 2011 

A first step towards the phasing out of nuclear power was taken with the 
moratorium announced by Federal Chancellor Merkel on 14 March 2011. A number 
of minister-presidents of the federal states were consulted before the 
announcement,37 but the Bundestag was not. The moratorium therefore raises a 
number of legal concerns that have been debated not only in expert commentary but 

                                                                                                                                                                          
Forum Recht [HFR], Vol. 11, available at: www.humboldt-forum-recht.de, p. 113. For similar 
conclusions, see also Ziehm, C. (2012), supra note 28, p. 222. 

33. Draft law by the CDU/CSU and FDP groups, BT-Drs. 17/6070, p. 5. 
34. This was at least the view held by the majority of Germans following the phase-out 

announcement. In a survey carried out by ARD-Deutschlandtrends on 9 June 2011, 57% of 
Germans stated that Federal Chancellor Merkel and her government had decided to 
phase out nuclear power as a pre-election strategy. This survey is available at 
www.tagesschau.de/inland/deutschlandtrend1342.html. 

35. 54% of those questioned in the same survey believed that a phase-out by 2022 was a good 
idea, and 27% wanted the date to be even earlier. The survey is available at: www.tag 
esschau.de/inland/deutschlandtrend1342.html. 

36. See the final report of the Ethics Committee, A Safe Energy Supply, p. 18 et seq.; 
BT-Drs. 17/6070, supra note 28, p. 5. 

37. These were the minister-presidents for Bavaria, Schleswig-Holstein, Baden-Württemberg, 
Hessen and Lower Saxony; see the statements made at the federal government press 
conference on 15 March 2011, available at: www.bundesregierung.de/ContentArchiv/DE/ 
Mitschrift/Pressekonferenzen/2011/03/2011-03-15-statement-nutzung-kernenergie.html. 
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also by the Higher Administrative Court in Kassel38 and, at second instance, the 
Federal Constitutional Court.39 

1. Background information 

The Federal Government’s announcement indicated that the recently adopted 
statutory lifespan extensions would be suspended under the moratorium and that 
the oldest nuclear power plants would consequently have to be taken offline. A few 
days later, AtG Section 19(3), sentence 2, No. 3, was cited as the legal basis for this (at 
the time temporary) decommissioning order, and, on the orders of the Federal 
Ministry of the Environment pursuant to GG Article 85(3), the competent federal 
state ministries issued operating bans on this basis to the nuclear power plants 
concerned.40 All of the plant operators complied with these decommissioning orders. 

2. Legal considerations 

Questions can, however, be raised about the very idea behind the moratorium. The 
announcement by the Federal Chancellor made it clear that the life extensions 
granted to German nuclear power plants under the law adopted on 8 December 2010 
would be rescinded by the moratorium,41 and the Federal Government believed that 
this would result in the seven oldest nuclear power plants being forced to stop 
operating on the basis of the previously adopted provisions on lifespans, given that 
they would have used up all of their residual electricity volumes.42 In fact, however, 
all of the power plants except for Neckarwestheim I would have had sufficient 
residual electricity volumes to continue operating, meaning that the power plants 
could still have remained online under the regulations previously adopted by the 
Conservative/Green coalition.43 On its own, therefore, the “disapplication” of the 
formerly adopted 11th Amendment to the AtG would not have delivered the desired 
consequences in law. 

The moratorium as a first step towards the phasing out of nuclear power was 
furthermore manifestly unconstitutional. The mere “disapplication” of the 
11th Amendment to the Nuclear Act by the executive violates the principle of the 

                                                      
38. See the rulings of the Higher Administrative Court (Verwaltungsgerichtshof) (VGH) of Kassel of 

27 February 2013 – 6 C 824/11 and 6 C 825/11, Zeitschrift für Umweltrecht (ZUR) 2013, 367 et seq. 
in the actions brought by RWE AG (as operator of the switched-off nuclear power plants 
Biblis A and B) against the Federal State of Hessen. See also the interim judgment of the 
Higher Administrative Court of Kassel of 4 July 2012 – 6 C 824/11.T, ZUR 2012, 632 et seq. 

39. Federal Administrative Court (BVerwG), ruling of 20 December 2013 – 7 B 18.13, ZUR 2014, 
p. 236 et seq. 

40. See Rebentisch, M. (2011) “Kraftwerks-Moratorium versus Rechtsstaat” (Power plant moratorium 
versus the rule of law), NVwZ, Vol. 15, C. H. Beck Verlag, Munich, p. 533; according to Ewer, W. 
and A. Behnsen (2011), “Das ‘Atom-Moratorium’ der Bundesregierung und das geltende Atomrecht” 
(The “nuclear moratorium” of the federal government and the applicable nuclear law), Neue 
Juristische Wochenschrift (NJW), Vol. 64, C. H. Beck Verlag, Munich, p. 1183, instructions were 
not issued by the Federal Environment Ministry; instead, a consensus was negotiated 
between the Federal Chancellor and the minister-presidents. In its ruling, the Higher 
Administrative Court of Kassel assigned responsibility to the federal state authority on the 
basis of AtG section 24 and section 2 sentence 1 No. 6 of the Ordinance on Responsibilities in 
the Area of Nuclear and Radiation Protection, irrespective of any instructions that may have 
been issued. 

41. “We will suspend the recently adopted lifespan extensions for German nuclear power 
plants. This is a moratorium, and it will last for three months.” Angela Merkel, extract 
from the press conference held on 14 March 2011, available at: www.bundeskanzlerin.de 
/nn_683698/Content/DE/Mitschrift/Pressekonferenzen/2011/03/2011-03-14bkin-lagejapan-
atomkraftwerke.html. 

42. See Kloepfer, M. (2012), supra note 21, p. 45; Kloepfer, M. and D. Bruch (2011), supra note 12, 
p. 378. 

43. See Kloepfer, M. (2012), supra note 21, p. 45; Rebentisch, M. (2011), supra note 40, p. 536. 
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primacy of law (GG Article 20(3)),44 since a formally adopted parliamentary law 
cannot be annulled by means of a simple decree, let alone a mere declaration of 
political intent by the Federal Government, at the very least as a basic principle of 
the separation of powers.45 One of the fundamental dictates of the democratic rule of 
law is the executive’s compliance with the law,46 and so it can be concluded without 
doubt that the Chancellor’s announcement of a purportedly binding moratorium 
was unconstitutional.47 

Given that the legal basis for the temporary suspension was cited several days 
after the Federal Chancellor’s announcement as AtG Section 19(3), sentence 2, No. 3, 
and reference was made to the regulatory grounds for the measure,48 the 
decommissioning orders issued by the relevant state ministries on this legal basis 
could also be deemed unlawful in that they met neither the formal nor the de facto 
requirements of the aforesaid AtG Section 19(3).49 The operator of the Biblis A and B 
plants was not consulted during the proceedings before the Kassel-based Higher 
Administrative Court on formal grounds, for example, even though such 
consultations were neither superfluous nor remediable.50 The key substantive 
requirement imposed by AtG Section 19(3) is the presence of a risk to life, health or 
property due to the ionising radiation. As a basic principle, the term “risk” is used in 
nuclear law, as in other legal contexts, to refer to a situation in which there is an 
adequate likelihood of objective harm to legal interests in the foreseeable future if 
no counter-measures are taken.51 Factual indications that a suspected risk may exist 
are sufficient to meet the definition of a risk,52 but the risk must be concrete rather 
than abstract.53 The abstract “residual” risk invariably associated with a nuclear 
power plant has already been deemed to provide inadequate grounds for a 
decommissioning order pursuant to AtG Section 19(3) in the Kalkar ruling by the 

                                                      
44. Kloepfer, M. (2012), supra note 21, p. 45. 
45. Ewer, W. and A. Behnsen (2011), supra note 40, p. 1183; Kloepfer, M. (2012), supra note 21, 

p. 45. 
46. See Huster, S. and J. Rux in Epping, V. and C. Hillgruber (2013), Grundgesetz Kommentar 

(Commentary on the Basic Law), 2nd Edition, C. H. Beck Verlag, Munich, GG Article 20, 
recital 164; Sachs, M. in Sachs (2011) Grundgesetz Kommentar (Commentary on the Basic 
Law), 6th Edition, C. H. Beck Verlag, Munich, GG Article 20, recital 103; Ewer, W. and 
A. Behnsen (2011), supra note 40, p. 1183. 

47. In the same vein, see also Kloepfer, M. and D. Bruch (2011), supra note 12, p. 386; Papier, 
H. J., Die Zeit dated 17 March 2011. 

48. “This is a regulatory measure. This is not a deal, this is not an agreement, this is nothing 
of the sort. This is the application of the Atomic Energy Act in a new context.” Schmale, 
H. (17 March 2011), “Die Atomwendekanzlerin – Kein Mangel an Chuzpe” (The nuclear 
revolution Chancellor – no shortage of chutzpah), FR-Online, available at: www.fr-online. 
de/politik/die-atomwende-kanzlerin-kein-mangel-an-chuzpe,1472596,8238158.html. 

49. VGH Kassel, supra note 38, p. 368, notes correctly that the real legal basis is 
AtG Section 19(3) sentence 1 and that sentence 2 No. 3 determines only the consequences 
in law. In formal terms, this means that the basis for the claim is no longer valid; in the 
same vein, see also Rebentisch, M. (2011), supra note 40, p. 534. 

50. VGH Kassel, supra note 38, p. 369. 
51. Schoch, F. in Schmidt-Aßmann, E. and F. Schoch (2008), Besonderes Verwaltungsrecht (Special 

administrative law), De Gruyter Recht, Berlin, chapter 2, recital 84; Mann, T. (2012) in Tetinger, 
P.J., W. Erbguth, and T. Mann, Besonderes Verwaltungsrecht (Special Administrative Law), C. F. 
Müller Verlag Heidelberg, recital 463.  

52. Federal Administrative Court, judgment of 19 December 1985 – 7 C 65.82 – Amtliche 
Entscheidungssammlung (Reports of Judgments and Decisions) (BVerwGE), Vol. 72, p. 300; 
Schoch, F. (2008), supra note 51, chapter 2, recital 95; Mann, T. (2012), supra note 51, recital 478; 
Rebentisch, M. (2011), supra note 40, p. 534; in the same vein, see also the grounds put forward 
by the competent Federal Minister for the Environment and Reactor Safety on 18 March 2011, 
who regarded “the abstract prevention of risks and the mere suspicion of risk” as sufficient to 
establish that the requirements set out in AtG Section 19(3) have been met. 

53. VGH Kassel, supra note 38, p. 371; Kloepfer, M. and D. Bruch, supra note 12, p. 386. 
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Federal Constitutional Court.54 Instead, specific systemic safety concerns must exist 
in relation to the power plant in question.55 The broad-based “reassessment of risk” 
announced by the Federal Government in response to the “events in Japan” did not 
meet these criteria,56 since the fact that both earthquake and flood risks had already 
been accounted for in the permits granted to German power plants under the 
Atomic Energy Act57 meant that the disaster in Japan provided no new grounds for a 
reassessment. The explanatory statement for the 11th Amendment to the AtG even 
made specific reference to the particularly high safety standards maintained by 
German nuclear power plants as justification for the life extensions granted 
thereby,58 and the existence of a tangible suspected risk, let alone a risk within the 
meaning of AtG section 19(3), can accordingly be ruled out. 

A final point worthy of criticism relates to the authorities’ failure to exercise 
discretion in relation to the decommissioning order, the deliberations behind which 
were not explained in any way by the very brief and formulaic statement of 
grounds.59 Detailed explanations justifying the proportionality of the measure are 
particularly important in cases where plants are suspended on an ultima ratio basis,60 
and a simple reference to “the events in Japan” or the age of the plants neither 
demonstrates the need for the measure nor clarifies the considerations that led to 
it.61 

3. Interim conclusion concerning the moratorium of March 2011 

The manifest unconstitutionality of the moratorium announced by Federal 
Chancellor Merkel is compounded by the fact that the decommissioning orders 
issued by the federal ministries on the basis of AtG section 19(3) were unlawful in 
both procedural and substantive terms. The Kassel Higher Administrative Court 
consequently ruled in favour of RWE, the operator of Biblis A and B, in proceedings 
on this issue. 

C. The 13th Amendment to the Atomic Energy Act 

The 13th Amendment to the AtG adopted on 31 July 2011 had two main aims. One 
aim was to withdraw the additional residual electricity volumes that had been 
granted to the nuclear power plants only eight months earlier by means of the 
11th Amendment to the AtG, and the other was to set the first ever binding dates for 
the closure of each individual power plant, in order to prevent operational life being 
extended by residual electricity volumes being transferred between the power plants 
with the result that some could operate beyond their “proper” remaining lifespan.62 
This brought about only a small change in the final phase-out date, however, since 
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the last power blocks will now be shut down on 31 December 2022 at the latest 
(Isar 2, Emsland and Neckarwestheim 2) (see AtG section 7(1a) sentence 1 No. 6), 
whereas the assumed shut-down date for the last nuclear power plant had been 
2021 under the first phase-out strategy. 

The power plant operators were opposed to this flip-flop on nuclear policy and 
brought various legal actions63 and, as was the case when the first nuclear phase-out 
was announced,64 the constitutionality of the measure was debated in the 
jurisprudential literature. The legal arguments mainly focused on issues relating to 
the legislative process and compatibility with the power plant operators’ 
fundamental rights, with particular reference to GG Articles 14, 12 and 3. 

1. Compatibility with European Union (EU) law 

Germany is phasing out nuclear power on a unilateral basis, but the decision may 
still have potential implications under EU law, particularly in respect of fundamental 
freedoms. The Treaty of Lisbon recognised the increasing significance of energy 
supply issues and thus energy policy by introducing rules on energy jurisdiction 
throughout the EU (Treaty on the Functioning of the EU (TFEU) Article 194), which 
granted the EU a power of general competence on matters of energy policy but gave 
the member states a substantial amount of latitude to choose between different 
energy sources and supply structures pursuant to TFEU Article 194(2)(2).65 The only 
question which arises in connection with Germany’s nuclear phase-out therefore 
relates to the restrictions imposed on member states’ energy policies with a view to 
the safeguarding of European interests, and the agreements of the 1957 Euratom 
Treaty are relevant in this respect as well as primary Community law.66 Since this 
paper focuses on domestic German law, however, a simple indication of the fact that 
the phase-out may have implications under EU law and a reference to further 
contributions on the topic, the prevailing opinion in which is that the measure is EU-
law compliant,67 will have to suffice. 

2. Formal constitutionality 

In view of the fact that the Federal Government holds exclusive legislative 
competence for the area of nuclear law pursuant to GG Article 73(1) No. 14, and given 

                                                      
63. More details on this issue are provided under D. II below. 
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Union (The Law of the European Union), Vol. 2, C.H. Beck Verlag, Munich, Article 194 TFEU, 
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DÖV, Vol. 64, p. 805. 

66. For a more detailed examination of this issue, see Winkler, D. (2011), supra note 65, 
p. 806. 

67. See Winkler, D. (2011), supra note 65, p. 805 with further citations; Feldmann, U. (2000), 
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that the Bundesrat (upper chamber of the German Parliament) approved the 
13th Amending Act, the questions raised in respect of its formal constitutionality 
have focused on the legislative procedure which was followed. 

The first consideration that presents itself in this respect relates to the 
soundness of the legislative initiative. Although the Federal Government produced 
and adopted the draft of the 13th Amendment to the AtG, the draft was tabled before 
the Bundestag by the parliamentary representatives of the governing coalition rather 
than the Federal Government itself. Under German constitutional law, this “work-
around” means that the draft law need not pass through the Bundesrat first (see GG 
Article 76(2)), which reduces the overall duration of the legislative process. Despite a 
certain amount of controversy in the literature on constitutional law, the 
circumvention of the Bundesrat’s rights of participation in this way at the “first pass” 
stage for legislative initiatives which have in fact been drafted by the Federal 
Government is generally deemed constitutional, not least because the Bundesrat is 
given another opportunity to participate at a later stage of the legislative process 
(see GG Article 77).68 A further consideration relates to the brevity of the explanatory 
statement included in the draft of the 13th Amendment, but this can only be 
regarded as an immaterial breach of duty.69 As a more general point, the legislation 
was rushed through the Bundestag at such a speed that no time was left for in-depth 
discussions either in plenary session or in the committees, despite the fact that 
there was no objective reason for such legislative urgency such as that which existed 
at the height of the financial markets crisis in 2009. The Federal Government was 
instead presumably motivated by a desire to shut down further political discussion 
as rapidly as possible in order to avoid any loss of parliamentary support for the 
initiative.70 Deficiencies can therefore unquestionably be identified in the legislative 
process insofar as the Bundestag’s internally binding rules of procedure were not 
observed in full. Yet although infringements of these stand-alone rules reflect poorly 
on the value and quality of the formal provisions governing parliamentary work, 
they do not on their own make the act unconstitutional.71 

3. Substantive constitutionality 

The debate on the constitutionality of the 13th Amendment to the Atomic Energy Act 
has focused on the reworked AtG section 7(1a), which first rescinded the additional 
residual electricity volumes granted by the 11th Amendment to the AtG72 and second 
set the first ever specific shutdown dates for the individual nuclear power plants. 
The outcome of this was that the eight power plants already shut down under the 
moratorium would not be reconnected to the grid again pursuant to AtG 
section 7(1a) No. 1, and that the other nine power plants would lose their operating 
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authorisations and thus the right to use the plants would end by 31 December 2022 
at the latest. 

(a) Infringement of the fundamental right ownership (Article 14 GG)? 

It is therefore reasonable to ask whether the deprivation of this right of use on the 
basis of AtG section 7(1a) constitutes an unjustified encroachment on the 
fundamental right of ownership enshrined in GG Article 14. 

(i) Scope of protection 

The protection of private property represents a key cornerstone safeguarding the 
freedom of society and of every individual,73 and the ultimate purpose of the 
fundamental right of ownership is to protect the property rights held by private legal 
and natural persons against acts under public authority.74 Under GG Article 14, the 
term “property” covers all rights to assets held by the party in question under the 
prevailing legal system in such a way that he can exercise the associated 
entitlements at his own discretion and for his own private use.75 In concrete terms, 
GG Article 14 guarantees the right to own, use, manage and freely dispose of 
material and monetary property.76 The decision of principle as to whether the use of 
nuclear power should be permitted in Germany is, however, the prerogative of the 
legislator in line with the theory of essentiality.77 The legislator is furthermore 
entitled to revise this decision as a result of new findings or policy changes and to 
amend the legislation as necessary, even rights of ownership to nuclear power 
plants that may have been acquired on the basis of the initial decision.78 

The first point of controversy in this respect relates to the specific ownership 
positions acquired by the power plant operators and encroached on by the 13th 
Amendment to the Atomic Energy Act. There are four different options in this 
respect: namely, the additional residual electricity volumes granted by the 11th 
Amendment; the permit granted under the Atomic Energy Act; the right to an 
established and operating business; and the right to use the plant. 

• It could initially be assumed that the residual electricity volumes granted in 
2002 under the Nuclear Phase-Out Act represent ownership positions within 
the meaning of GG Article 14. However, the Federal Constitutional Court 
presumes the existence of a subjective public right to legal rights granted by 
the state under public law only in cases where equivalent contributions are 
provided in consideration by the party concerned.79 This applies to social 
security entitlements such as unemployment benefits, for example, but not 
to care and welfare entitlements acquired without prior contributions. The 
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residual electricity volumes granted under the 11th Amendment were not 
acquired by the operators on the basis of their own contributions; instead, 
they merely represented the imposition of restrictions on the previously 
unlimited nuclear power plant operating authorisations.80 In spite of the fact 
that they encroach on the operators’ right to use their plants, they cannot 
therefore be deemed a basis for a legal right acquired and assigned on the 
basis of their own contributions, and do not accordingly qualify for 
protection as property within the meaning of GG Article 14.81 

• The nature of the right to an established and operating business is also the 
subject of controversy,82 since this right serves to protect the economic value 
of a specific business, i.e. all of the material, personal and other resources 
that are held, jointly and severally, by the business owner.83 The basis for the 
operation of a nuclear power plant is, however, the substance of the plant 
itself and the use of said plant rather than the protection of the rights 
associated with its operation,84 which means that the potential applicability 
of the scope of protection under Article 14 GG can be dismissed, and issues 
relating to the nature of this right need not be considered any further. 

• The third option is that the permit granted under the Atomic Energy Act, 
which accords its holder a subjective right under public law to use technical 
facilities for the fission of nuclear fuels,85 represents an ownership position 
protected under GG Article 14.86 As a basic principle, the prevailing view 
taken is that permits granted by the state are not protected under GG 
Article 14, since they represent rights awarded by the state rather than on 
the basis of the permit holder’s contributions.87 The nuclear power plant 
itself, rather than the plant permit under the Atomic Energy Act, is provided 
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as a contribution and must accordingly also be the object of protection under 
GG Article 14.88 It could be argued to the contrary that operating permits are 
value drivers insofar as use of the property within the meaning of GG 
Article 14 is made possible only by the permit’s legalising effect,89 since they 
rescind the pre-emptive ban with an authorisation proviso imposed by the 
Atomic Energy Act, thereby allowing the property to be used as intended.90 
This argument, however, ignores the absence of the direct contribution 
which is a prerequisite for an ownership position under public law subject to 
the protection of GG Article 14. 

• At the very least, therefore, reference may also be made to ownership of the 
plant and the opportunities to use said plant. When determining an 
ownership position under constitutional law, the operating permit should 
thus be considered together with the object of the permit and the subsequent 
investments rather than in isolation.91 For example, the Higher 
Administrative Court rejected the use of GG Article 14 as a basis for 
protection of a nuclear power plant because the latter had not been granted 
an operating permit.92 Similarly, the Federal Constitutional Court ruled that a 
pollution control permit in conjunction with a plant constructed and 
commissioned on the basis of this permit was entitled to protection under 
GG Article 14.93 In the judge’s opinion, the permit had formed the basis for 
the investments made by the plant operator; given the close link between 
contributions by private economic entities and the provisions made for its 
operation under administrative law. This meant that the protection of 
ownership under constitutional law should thus be extended to cover the 
legal rights granted by the permit.94 The question as to whether a permit 
under the Atomic Energy Act is equivalent to a protected legal right can 
accordingly remain unanswered, since the permit is in any case granted 
protection under GG Article 14 in conjunction with ownership of the plant 
and the right to use the plant.95 
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(ii) Encroachment: expropriation or determination of limits? 

Every limitation imposed on the right to dispose of property represents an 
encroachment.96 Both the setting of fixed dates for the final phasing out of nuclear 
power and the withdrawal of the additional residual electricity volumes, as 
curtailments of the right to use a nuclear power plant, can be regarded as 
encroachments under GG Article 14.97 

It is, however, debatable whether these encroachments can be deemed 
equivalent to expropriation within the meaning of GG Article 14(3) or to a 
determination of substance and limits within the meaning of GG Article 14(1)(2). The 
latter is cited on the grounds that encroachments which determine the substance of 
ownership for the future effect simultaneously impose restrictions on ownership 
rights acquired in the past, thus determining the limits of this ownership.98 This is 
particularly apparent in the case of the “reform legislation” under discussion, which 
re-regulated and thus limited legal rights existing under previous legislation.99 
Establishment of the substance and limits of property in this way can be 
distinguished from expropriation by using a latterly settled body of case law to 
decide whether the legislator has imposed abstract and general rights and 
obligations on the owner, thus establishing the general substance of ownership with 
future effect100 (in which case, reference can be made to the substance and limits of 
ownership), or whether there has been a “complete or partial withdrawal of specific 
subjective ownership positions within the meaning of GG Article 14(1)(1) in order to 
discharge certain public duties”101 (in which case, reference can be made to 
expropriation). As far as the 13th Amendment to the AtG is concerned, the 
presumption of expropriation can be discounted purely because the residual 
electricity volumes specified in Annex 3 do not represent legal rights protected 
under constitutional law, as established above.102 In addition, expropriation cannot 
be deemed to have occurred if the ownership positions are withdrawn in order to 
prevent risks associated with said ownership.103 The establishment of the substance 
and limits of ownership can always be presumed to exist in cases relating to the 
protection of public legal rights, and this is also the case for the 13th Amendment to 
the AtG, the aim of which, according to the explanatory statement, is to protect the 
common good.104 

A different conclusion could, however, be reached for the nuclear power plants 
taken immediately offline pursuant to AtG section 7(1a)(1), since the legislator 
intended from the outset to withdraw operating permits for these nuclear power 
plants on a permanent basis.105 The purpose of the encroachment, however, again 
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plays a key role in its classification, and this lies within the prerogative of the 
legislator.106 Rightly or otherwise, the shutdown was intended to prevent risks 
deemed to have become more pressing based on the reassessment of the residual 
risk associated with the oldest nuclear power plants and their technical facilities 
which was carried out in the aftermath of the Fukushima disaster, and deemed 
justifiable on this basis.107 The legislator did not intend to rescind specific ownership 
positions, but to re-regulate the prevention of risk in abstract and general terms, 
thus establishing the substance and limits of ownership. 

(iii) Constitutional justification 

When establishing the substance and limits of ownership rights, the legislator is not 
free to act as he wishes but must instead reconcile the interests of the owner with 
those of the public (GG Article 14(1)(2)), while at the same time adhering to the 
principle of proportionality. The draft of the 13th Amendment to the Atomic Energy 
Act states that one of its main purposes is to discontinue the civil use of nuclear 
energy as quickly as possible.108 This can be considered a legitimate aim given that 
one of the stated objectives of the Act is to protect people against any risk to life, 
health and property (AtG section 1(2)) and, in view of the priority accorded to these 
protected assets, at constitutional level (GG Article 2(2)).109 Equally, the 13th 
Amendment to the AtG is an appropriate and also necessary way of achieving the 
desired nuclear phase-out given the lack of any equally effective alternatives. The 
proportionality of the encroachment must thus be determined on the basis of 
whether it was imposed appropriately, which requires an “overall weighing up of the 
severity of the encroachment and the significance and urgency of the grounds 
therefor”.110 The more serious the encroachment, the greater the need for strong 
justification. 

One option for achieving an appropriate and constitutional solution in spite of 
the grave encroachment upon the rights granted under GG Article 14 is the 
mechanism for establishing substance and limits on the basis of mandatory 
compensation that has emerged from case law. Compensation may need to be paid 
out in order to adhere to the dictates of proportionality if use of the property is 
limited to such an extent that it is debatable whether the remaining legal position 
can still be regarded as usable property.111 The Federal Constitutional Court has ruled 
that mandatory compensation of this kind is not obligatory in the case of legislative 
reforms provided that the legislator puts reasonable transitional provisions in place 
and reasons of public interest exist that take precedence over reliance on the 
continuing existence of an acquired legal position.112 The mere fact that the 
parameters for earning revenue have become less advantageous cannot therefore be 
deemed to provide grounds for compensation.113 In particular, compensation is not 
obligatory if the investments made by the affected party have already been paid off 
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and use of the property was subject to an a priori risk of subsequent restrictions or 
bans.114 

The revisions made to the Atomic Energy Act are based on the assumption that 
each nuclear power plant has a standard lifespan of 32 years,115 over which period 
the investments made by the power plant operators will have been recouped and a 
high level of coverage also built up. According to an expert opinion commissioned by 
the Federal Environment Ministry, the initial investments in nuclear power plants 
are written off after only 19 years, and bear profits corresponding to the net yield of 
public bonds after 27 years at the latest.116 The investments in the older nuclear 
power plants have therefore already been more than paid off, and the operators 
adequately protected in their reliance in the continued existence of their legal 
positions.117 No justification can be found for reliance in the continued, i.e. indefinite 
use, of nuclear power, firstly because nuclear power is a “high-risk technology” and 
its residual risk has never been fully manageable beyond the limits set by common 
sense.118 Reliance on permits and investments in such high-risk plants is always 
protected on a time-limited basis, and such protection is scaled down throughout 
the operational lifetime of the plants as amortisation levels increase.119 Further, the 
nuclear industry had already come to an arrangement regarding a nuclear phase-out 
with the then Federal Government back in 2000. The residual electricity volumes and 
final shutdown dates that have now been adopted into law differ only very slightly 
from those previously adopted, and the operators cannot claim to have placed any 
reliance in these figures in the few months since the temporary granting of life 
extensions under the 11th Amendment to the AtG, not least because such reliance 
would need to have been acted upon, and no new investments were made by the 
power plant operators during this short period which could be interpreted in this 
way.120 The reworking of nuclear law, which resulted in the 13th Amendment to the 
Atomic Energy Act, does not therefore constitute grounds for mandatory 
compensation insofar as it can be considered to maintain stricto sensu 
proportionality in the final assessment. 

A final assessment must therefore include consideration not only of the property 
in question, the right to use this property, the protection of the investments made by 
the power plant operators and the reliance placed by these operators in the 
continued existence of the plants, but also the obligations incumbent on the state to 
protect the legal rights enshrined in GG Article 2(2) (life and physical inviolability) 
and the natural resources protected under GG Article 20a, as well as overriding 
public welfare concerns such as the fitness for habitation of densely populated areas 
and the functionality of the infrastructure.121 The general significance of the 
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fundamental rights and the severity of the specific encroachment in question should 
be taken into account when weighing these competing interests. 

As indicated above, the right of ownership is a key factor safeguarding the 
freedom of society and thus an elementary fundamental right. On the other hand, 
however, the German Constitution also ascribes paramount importance to the 
protection of natural resources and the protection of life and human health. Even 
though a ban on the use of property represents a significant encroachment upon the 
fundamental right granted under GG Article 14, it should not be forgotten when 
considering the operating bans in question that the power plants were never 
designed to remain operational on an indefinite basis. Any evaluation of the extent 
to which the right accorded by GG Article 14 has been encroached upon should take 
account of the fact that the lifespans of the nuclear power plants were decided on in 
concert with the holder of the fundamental right. Potentially relevant factors in this 
respect include both the legislative situation before the 11th Amendment to the AtG 
and the circumstances after the life extensions were granted. If the legislative 
situation before the lifespan extensions is taken as a point of comparison, the latest 
amendments to the AtG represent only a minor encroachment upon the operators’ 
right to use their plants in view of the above-noted fact that the lifespans differ only 
very slightly from those originally adopted. Even if comparisons are based on the 
lifespan extensions granted on a temporary basis for an average of 12 years, the 
provisions of the 13th Amendment to the AtG can still be deemed reasonable on the 
grounds that a nuclear incident would pose such a severe and unmanageable risk to 
life and health that it cannot be offset by considerations relating to the protection of 
property. The substantial residual risk associated with high-risk plants means that 
the legislator has a broad prerogative in this area and the option of reassessing the 
acceptable level of risk at any time122 insofar as any decision on such matters is of 
supreme significance and must be taken by the legislator in accordance with the 
“theory of essentiality”.123 The amendments in question were adopted by the 
German legislator on the grounds that the risk associated with the country’s nuclear 
power plants was no longer acceptable, and allowances were made for the 
operators’ loss of the right to use their plants insofar as the nuclear phase-out was 
planned on a gradual basis and an option was provided to transfer residual 
electricity volumes from plants which had already been decommissioned pursuant 
to AtG section 7(1a), sentence 1, No. 1,  in order to minimise the severity of the 
encroachment yet further.124 An encroachment thus mitigated can therefore be 
deemed to maintain stricto sensu proportionality in relation to the higher-ranking 
legal interests of public life and health, and does not infringe the fundamental right 
to property enshrined in GG Article 14. 

(b) Infringement of the freedom of occupational choice (GG Article 12)? 

The fundamental right to the freedom of occupational choice (GG Article 12) aims to 
protect every activity that serves or contributes in non-material or material terms to 
building and maintaining a livelihood.125 In this sense, the commercial generation of 
nuclear energy is an activity carried out for profit-making purposes. Since E.ON and 
RWE hold fundamental rights as domestic legal persons under private law pursuant 
to GG Article 19(3), the scope of material and personal protection covering them also 
extends to the freedom of occupational choice. 

                                                      
122. BVerfGE 49, p. 131; Bruch, D. and H. Greve (2011), supra note 32, p. 798; Däuper, O., P. Michaels 

and J. O. Voß (2011), supra note 75, p. 378 et seq. 
123. Schulze-Fielitz, H. (2011), supra note 118, p. 793. 
124. Däuper, O., P. Michaels and J. O. Voß (2011), supra note 75, p. 378 et seq. 
125. BVerfGE 105, p. 252 (265); Jarass, H. D. (2014), supra note 87, Article 12, recital 5. 



ARTICLES 

NUCLEAR LAW BULLETIN No. 94/VOL. 2014/2, NEA No. 7183,  OECD 2014                                                                                                                            61 

An encroachment into this area of protection is permissible if occupationally 
relevant regulations exist concerning “whether” or “how” the activity is carried 
out.126 The withdrawal of the residual electricity volumes that had previously been 
granted and the setting of precise shutdown dates for all nuclear power plants 
deprived the operators of the opportunity to continue practising their occupation, 
namely the generation of electricity from nuclear power. The fundamental right to 
the freedom of occupational choice was therefore encroached upon, and the only 
question remaining is whether this encroachment was constitutionally justified. The 
answer to this question depends in turn on whether the encroachment affected 
power plant operators’ choice of occupation or their capacity to practice their 
occupation. 

A key consideration in this respect involves the nature of the occupation in 
question, or in other words whether the occupation practised by the parties 
concerned can be deemed a separate occupation or merely part of one.127 This can be 
determined on the basis of historical developments and prevailing opinion.128 If the 
occupation in question is deemed to be “nuclear power plant operator”, understood 
in the narrow sense as an occupation of its own, the legally prescribed nuclear 
phase-out represents an encroachment upon the freedom of occupational choice; if, 
however, the occupation is deemed to be “energy supplier” understood in a broader 
sense as covering several energy sectors,129 the measure merely qualifies as a 
regulation governing the practising of an occupation, since it affects only one of 
many types of activity within the energy industry. Corporate law may provide 
relevant indications in this respect; the fact that the nuclear power plants are 
operated by separate subsidiaries130 is an argument in favour of the latter option, 
given that the nuclear phase-out would prevent these companies from pursuing 
their economic activities. The splitting of firms under corporate law cannot, 
however, be taken as a decisive factor when determining the nature of an 
occupation under constitutional law, since otherwise firms would be free to found 
new businesses under corporate law in order to comply with constitutional 
requirements. Decisive significance should instead be ascribed to the fact that all 
four of Germany’s nuclear power plant operators are vertically integrated and 
horizontally diversified energy supply companies active at all levels of the value 
chain, from generation through transport to distribution and marketing.131 Even if 
our investigation is limited to the electricity generation stage of the value chain, the 
existence of lignite-, anthracite-, gas- and renewables-powered plants means that 
the various types of power plant in operation do not represent different 
“occupations” but instead a single occupation, namely energy supplier or power 
plant operator, and that the activities of a nuclear power plant operator are 
accordingly not a separate occupation but merely a variant of an occupation. The 
decommissioning of nuclear power plants under the 13th Amendment to the AtG can 
therefore be deemed equivalent to a simple regulation governing the practising of an 
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occupation rather than the banning of a separate occupation (regulation of 
occupational choice).132 

Constitutional justifications can thus be found for an encroachment upon the 
freedom to practice an occupation provided there are reasonable public welfare 
concerns that make it necessary and the fundamental right to this freedom is not 
disproportionately restricted.133 Reasonable public welfare concerns include the 
protection of life, health and natural resources, which means that any justification 
can be based on the above deliberations in respect of GG Article 14. The 
encroachment upon the freedom of occupational choice is thus ultimately also 
justified, and the 13th Amendment to the AtG does not infringe the fundamental 
right to freedom of occupational choice. 

(c) Infringement of the general principle of equality (GG Article 3)? 

Finally, it can reasonably be asked whether the differing lengths of the remaining 
lifespans and the transitional withdrawal of operating permits under AtG 
section 7(1a), sentence 1 are compatible with the general principle of equality (GG 
Article 3(1)). 

(i) Scope of protection 

In its traditional interpretation, the general principle of equality enshrined in GG 
Article 3(1) prohibits the unequal treatment of what is essentially the same and the 
equal treatment of what is essentially dissimilar.134 The bar is set relatively low 
when it comes to meeting the definition of “essentially the same”,135 and the 
criterion of dissimilarity is generally invoked only where circumstances can be 
ascribed to completely different regulatory spheres and systematic contexts.136 Both 
natural persons and domestic legal persons are entitled to this fundamental right 
pursuant to GG Article 19(3).137 

The reduction of remaining lifespans created what can undoubtedly be 
considered similar circumstances for all the operators, and the latter were treated 
unequally as a result of the different lifespans assigned to the various plants. The 
average standard lifespan for each plant was 32 years,138 but the respective 
shutdown dates differ, in some cases significantly; according to the provisions of 
AtG section 7(1a), sentence 1, the lifespan granted to nuclear power plant Philipsburg 
from the commencement of commercial operations is just under 32 years, whereas 
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the same figure is over 33 years for Neckarwestheim 2, over 35 years for Brokdorf 
and over 36 years for Grohnde and Grundremmingen C.139 It is particularly striking 
that Grundremmingen B is to be shut down by 31 December 2017 at the latest and 
Grundremmingen C by 31 December 2021, even though construction of the two 
blocks was completed at almost exactly the same time. RWE AG and Vattenfall AG 
can also be said to have received unequal treatment in that they are obliged to take 
their power plants offline at an earlier date than E.ON AG and EnBW AG.140 

Claims of unequal treatment have also been made on the grounds that the 
shutdown dates set for RWE and Vattenfall’s power plants will mean they are unable 
to use up their residual electricity volumes and will therefore be forced to transfer 
part of these residual electricity volumes to E.ON and EnBW power plants, providing 
the latter with a competitive advantage.141 By way of contrast, E.ON AG will be able 
to transfer the residual electricity volumes of the power plants Isar I and Unterweser 
to Isar 2 and Emsland when the former are shut down, since the latter will be in 
operation until 2022.142 

(ii) Constitutional justification 

An adequately convincing and objective reason must be found to justify this unequal 
treatment143 or, in other words, a reason that is relevant and significant enough to 
offset the unequal treatment of the operators against the considerations pursued by 
the legislator.144 Although the statement of grounds for the Act did not specify or 
explain the particular individual shutdown dates, it stated that the stopping of these 
shutdowns was motivated by the need to ensure security of supply, to comply with 
national and international climate protection goals and to safeguard reasonably 
priced and socially responsible electricity prices, and that the amortisation level of 
the plant operators’ investments also needed to be taken into account in order to 
avoid placing a disproportionate burden on them.145 The question of whether these 
aims justify the aforesaid unequal treatment will be investigated below. 

• As regards the investments made by the plant operators, it follows from the 
above comments in respect of GG Article 14 that both the initial investments 
by the power plant operators and later expenditure have been more than 
paid off, given that the standard lifespan of these plants is 32 years. Only the 
Krümmel power plant represents an exception in that it was taken offline for 
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several years due to an increased susceptibility to incidents and has 
therefore been generating electricity for only 28 years, but was shut down at 
the same time as other power plants of the same series. The legislator cannot 
therefore be held responsible for discrepancies in terms of operational 
lifetimes given that comparable power plants have received the same 
treatment in formal terms. 

• As a public interest “of the highest priority”, security of supply is, in 
principle, an allowable criterion for differentiation in consideration of GG 
Article 3,146 and the nuclear phase-out and the associated need to cover the 
base load without the contributions of the nuclear power plants will place 
Germany’s grid stability under a heavy strain.147 As far as security of supply is 
concerned, not only the quantity but also the physical characteristics and the 
specific features of the electricity generated must be taken into 
consideration. Electricity can be fed into or drawn from the grid at any point, 
but an adequate transmission infrastructure is required to supply sufficient 
quantities of electricity to the locations where demand is highest. The 
current grid infrastructure is designed to handle electricity generated by 
large-scale power plants, and it is not (yet) able to compensate for the 
simultaneous loss of several nuclear power plants within one region. Power 
plant shut downs will therefore be possible only when the transmission 
infrastructure has been adapted to new forms of distributed or remote 
generation.148 The unequal treatment of blocks Grundremmingen B and C is 
justifiable on these grounds, since the legislator believes that it will take 
longer to replace the generating capacities of the two plants rather than just 
one, even though they are almost identical in terms of safety standards. 
Shutting them both down at the same time would therefore jeopardise 
security of supply.149 

                                                      
146. BVerfGE 25, p. 16; BVerfGE 91, p. 202; BVerfGE 66, p. 258; Pielow, J. C. (2014), Säcker, F. J. 

(editor), Berliner Kommentar zum Energierecht (Berlin Commentary on Energy Law), 
Deutscher Fachverlag GmbH, Frankfurt am Main, 3rd Edition, Introduction E to the 
Energy Management Act, recital 382. 

147. See Federal Network Agency report (2011), Auswirkungen des Kernkraftwerk-Moratoriums 
auf die Übertragungsnetze und die Versorgungssicherheit (Implications of the nuclear power 
plant moratorium for transmission networks and security of supply), available at: 
www.bundesnetzagentur.de/SharedDocs/Downloads/DE/Sachgebiete/Energie/Unternehm
en_Institutionen/Versorgungssicherheit/Berichte_Fallanalysen/Bericht_4.pdf?__blob=publ
icationFile&v=1, p. 52 et seq., 65 et seq. 

148. Most nuclear power plants are located in the heavily industrialised south of Germany. The 
aim is for the electricity generated by these plants to be replaced by energy from renewables, 
the most significant of which is currently wind power. Commercially successful use of the 
latter has, however, predominantly been achieved in the north of the country, and so the 
transmission infrastructure between the north and the south needs to be expanded in order 
to supply electricity to the industrial hotspots of south Germany. Attempts by the south-
German supplier EnBW to switch off unprofitable power plant blocks generating 888 MW 
were stymied by the Federal Network Agency on the grounds that all power plants south of 
the Main are currently vital for the supply structure. EnBW has lodged an appeal against this 
decision; see the article “EnBW will Kraftwerke abschalten dürfen” (EnBW seeks permission to 
switch off power plants) (20 January 2014), süddeutsche-online, available at: www.sueddeuts 
che.de/wirtschaft/klage-gegen-bundesnetzagentur-enbw-will-kraftwerke-abschalten-
duerfen-1.1866863. 

149. Ziehm, C. (2012), supra note 28, p. 225; for a different view, see Durner, W. (2013), supra 
note 141, p. 156 et seq. 
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• A further reason that provides some justification for the unequal treatment 
relates to safety considerations. Between March and May 2011 (while the 
moratorium was in force), the Reactor Safety Committee carried out a 
reassessment of the safety risks of German nuclear power plants, paying 
particular attention to the specific technical characteristics of the individual 
plants or series.150 It emerged from this reassessment that the aircraft crash 
protection systems in place at the eight oldest power plants in particular 
were inadequate,151 which prompted the Bundestag to deem these design-
based risks no longer compatible with the priority of absolute nuclear 
safety.152  

Whereas considerations relating to security of supply, investment protection and 
safety provide sufficient objective grounds to justify the unequal treatment in 
general terms, regional supply requirements and model-specific safety features can 
be used to explain the discrepancies in terms of the power plants’ operating 
lifetimes. These plant-focused, rather than operator-focused, criteria can also be 
used to justify the unequal treatment received by the operating companies 
Vattenfall and RWE in relation to E.ON and EnBW. Once again, the legislator is 
granted a broad prerogative when choosing specific shutdown dates. 

No justification can, however, be found for the fact that Vattenfall and RWE will 
be unable to transfer all of their residual electricity volumes within their power plant 
portfolios, and the legislator should have considered the possibility of some form of 
compensation in this respect. However, given that the option remains to transfer 
these residual electricity volumes at a charge to power plants owned by other 
operators, the unequal treatment can be deemed proportionate and hence 
constitutional. 

4. Conclusion regarding the constitutionality of the 13th Amendment to the AtG 

It can be concluded that the 13th Amendment to the AtG does not infringe GG 
Articles 14, 12 or 3 and, in the author’s opinion, would stand up to examination by 
the Federal Constitutional Court. 

IV. Legal developments after the 13th Amendment to the AtG 

In response to the 13th Amendment to the Atomic Energy Act, the power plant 
operators pursued various remedies against the nuclear phase-out measures and 
legislation in order to establish the unconstitutionality of the 13th Amendment to the 
AtG or to claim compensation (see section I). At the same time, the German 
Bundestag took further legislative action to safeguard the “energy revolution” 
(see section II), the economic consequences of which can only be guessed at 
(see section III). Further legal issues arise in connection with future tasks such as the 
dismantling of nuclear power plants and the disposal of radioactive waste 
(see section IV). 

                                                      
150. Reactor Safety Committee (Reaktorsicherheitskommission) (RSK) 2011, opinion entitled 

“Plant-specific safety assessments of German nuclear power plants in response to the 
events at Fukushima-I (Japan)” of 14 May 2011, available at: www.rskonline.de/down 
loads/rsk_sn_sicherheitsueberpruefung_20110516_hp.pdf, p. 23 et seq. 

151. Ibid. at p. 83 et seq. 
152. See the explanatory statement for the 13th Amendment to the AtG, BT-Drs. 17/6070, pp. 5-7. 
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A. Procedural background 

In procedural terms, a distinction should be made between the remedies pursued by 
the operators against the 13th Amendment on a primary basis and the compensation 
claims lodged on a secondary basis. 

1. Constitutional appeals 

No ruling has yet been handed down on the constitutional appeal lodged by E.ON, 
RWE and Vattenfall with the Federal Constitutional Court in Karlsruhe against the 
13th Amendment to the AtG.153 A ruling in favour of the applicants is unlikely on the 
basis of the considerations set out under C. above, but the “route to Karlsruhe” may, 
if nothing else, be financially beneficial for the companies. The decommissioning 
and dismantling reserves that the power plant operators are obliged to hold under 
commercial law154 are not taxed and are freely available to the companies, which 
means that they resemble interest-free loans.155 The reactors that have already been 
taken offline cannot be dismantled until the constitutional appeals have been 
settled, and so the companies will continue to dispose of these reserves until a 
ruling is handed down by the Federal Constitutional Court. 

2. Settlement proceedings before the ICSID 

The Swedish parent company Vattenfall AB also lodged an application for 
investment settlement proceedings against the Federal Republic of Germany on 
20 December 2013156 with the International Centre for Settlement of Investment 
Disputes (ICSID) in Washington. The legal basis cited was Article 26 of the Energy 
Charter Treaty, which provides for the possibility of settlement proceedings between 
an investor and a contracting party.157 In its application for proceedings, Vattenfall 
submitted that the German nuclear phase-out and the resulting loss of its 
investments in the nuclear power plants it owns (Brunsbüttel and Krümmel) and in 
which it has shares (Brokdorf) represent an infringement of its investment rights.158 
No details have been made public regarding the exact provisions of the Energy 
Charter Treaty which Vattenfall claims have been infringed or the amount of 
compensation it has demanded.159 The company’s application is, however, generally 
believed to have a higher chance of success than the appeals before the Federal 
Constitutional Court, since an infringement of investor trust could conceivably have 
been committed on the basis of the criteria used in the settlement proceedings.160 

3. Compensation claims 

There are various aspects of the nuclear phase-out that can be used as a basis for 
the enforcement of compensation claims by the nuclear power plant operators. 

                                                      
153. Case numbers 1 BvR 2821/11 (E.ON), 1 BvR 321/12 (RWE) and 1 BvR1 456/12 (Vattenfall). 
154. See Section 249 of the Commercial Code (Handelsgesetzbuch) (HGB), according to which 

companies must build up reserves for future liabilities. 
155. See Ziehm, C. (2012), supra note 28, p. 225. 
156. ICSID Case No. ARB/12/12. 
157. Energy Charter Treaty (1994), 2080 UNTS 95. Buntenbroich, D. and M. Kaul (2014), “Transparenz 

in Investitionsschiedsverfahren – Der Fall Vattenfall und die UNCITRAL-Transparenzregeln” 
(Transparency in investment arbitration proceedings – the Vattenfall case and the UNCITRAL 
transparency rules), Zeitschrift für Schiedsverfahren (SchiedsVZ), Vol. 12, p. 2. 

158. See Buntenbroich, D. and M. Kaul (2014), supra note 157, p. 2. 
159. Ibid. at p. 3, also for a more detailed examination of the issues relating to the transparency of 

proceedings before the ICSID. 
160. Winter, G. (2013), “The Rise and the Fall of Nuclear Energy Use in Germany: Processes, 

Explanations and the Role of Law” Journal of Environmental Law, Oxford University Press, 
Oxford, Vol. 25, p. 117 et seq.; Buntenbroich, D. and M. Kaul (2014), supra note 157, p. 2. 
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(a) Moratorium 

In chronological terms, the first grounds for compensation arose in connection with 
the temporary operating bans imposed by the federal state environmental 
authorities under the three-month moratorium. After an appeal by the operator 
RWE was initially allowed in an interim ruling by the Higher Administrative Court of 
Kassel on the grounds that there was a genuine intention to pursue a subsequent 
compensation claim with a reasonable chance of success against the Federal State of 
Hessen through the civil courts,161 the unconstitutionality of the moratorium in 
formal and material terms was established in two judgments by the Higher 
Administrative Court concerning the power plants Biblis A and B.162 These 
judgments became legally binding after the Federal Administrative Court dismissed 
the appeals lodged by the Federal State of Hessen.163 According to figures quoted in 
the press, RWE AG suffered losses of approximately EUR 187 million as a result of 
being forced to shut down Biblis A and B.164 In 2014, E.ON also lodged a claim for 
compensation of some EUR 250 million in connection with the unlawful 
decommissioning of its power plants Isar 1 and Unterweser.165 

Public liability claims (BGB section 839 in conjunction with GG Article 34) and 
claims of encroachment equivalent to expropriation are potential grounds for these 
compensation demands,166 but the key criterion for both, as already established by 
the legally binding judgment of the Higher Administrative Court of Kassel, is the 
performance of an unlawful action by the state. As demonstrated above (section 
C. II) that the authorities did directly encroach upon the owners’ right of use within 
the meaning of GG Article 14. The encroachment furthermore constitutes a “special 
sacrifice” for the power plant operators, such that encroachment equivalent to 
expropriation should provide suitable grounds for a compensation claim. Public 
liability claims can be enforced alongside claims relating to an encroachment 
equivalent to expropriation and would have a good chance of success, although they 
also require the establishment of fault. In spite of the fact that the Federal 
Environment Ministry issued “de facto instructions” to the federal state authorities in 
connection with the moratorium, the Higher Administrative Court of Kassel found 
that the Hessen-based nuclear regulatory body was responsible for the operating 
bans.167 Questions can therefore be raised regarding the extent to which the Federal 
State of Hessen would be indemnified by the Federal Government in the event that 
the Court ruled against it.168 

(b) 13th Amendment to the Atomic Energy Act 

As indicated above, the 13th Amendment to the AtG contains no provisions 
concerning financial compensation for the curtailment of remaining lifespans. Since 
the reductions cannot be deemed expropriation within the meaning of GG 
Article 14(3), any compensation demands would again be based on claims relating to 

                                                      
161. VGH Kassel, supra note 38, p. 634. 
162. Ibid. at p. 367 et seq. 
163. Ibid. at p. 236 et seq. 
164. See “Hessischer VGH zu Kernkraftwerk Biblis Abschalten war rechtswidrig” (27 February 2013), 

Legal Tribune Online, available at: www.lto.de/recht/nachrichten/n/hessischer-vgh-urteil-
6-c-824-11-t-biblis-atomkraftwerk-abschaltung-rechtswidrig/. 

165. See “Eon fordert Schadenersatz für Atom-Moratorium” (15 April 2014), Frankfurter Allgemeine 
Zeitung (FAZ), available at: www.faz.net/aktuell/wirtschaft/wirtschaftspolitik/eon-fordert-
schadenersatz-fuer-atom-moratorium-nach-fukushima-12897078.html. 

166. VGH Kassel, supra note 38, p. 634 et seq.; Battis, U. and M. Rutloff (2013), supra note 57, 
p. 823. 

167. VGH Kassel, supra note 38, p. 373 et seq. 
168. The legal basis would be GG Article 104a(2) und (5) sentence 1. 

http://www.bverwg.de/entscheidungen/verwandte_dokumente.php?ecli=201213B7B18.13.0
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an encroachment equivalent to expropriation or public liability claims.169 As 
emerged from the analysis in section C. III above, however, the 13th Amendment to 
the AtG differs from the moratorium in that it can be deemed constitutional, and so 
any such claims would be dismissed due to the lack of any unlawful action by the 
authorities. 

Irrespective of this fact, compensation claims are being pursued by E.ON, RWE 
and Vattenfall, whose management boards believe that legal action must be taken to 
avert the risk of the billion-euro losses which may result from the nuclear phase-
out,170 if only to discharge their duty of diligence under corporate law, namely the 
Stock Corporation Act, AktG (Aktiengesetz) section 93. E.ON and RWE have therefore 
lodged compensation claims of at least EUR 8 billion and EUR 2 billion respectively 
against the Federal Government,171 although these claims would be doomed to 
failure if the constitutional appeals against the 13th Amendment to the AtG are 
dismissed. In the event that the Federal Constitutional Court does find the 13th 
Amendment to the AtG unconstitutional, the legislator would have the option of 
adopting a compensation clause with retrospective effect in order to maintain the 
proportionality of the nuclear phase-out.172 

(c) Nuclear fuel tax 

By way of contrast, the nuclear power plant operators have a very good chance of 
successfully claiming back the nuclear fuel tax first imposed in 2010 by the 11th 
Amendment to the AtG, and appeals to this effect were lodged by E.ON, RWE and 
EnBW with the fiscal courts. Following rulings by the Fiscal Courts of Hamburg and 
Munich, which questioned the constitutionality of the nuclear fuel tax,173 the Fiscal 
Court of Hamburg finally deemed the tax unconstitutional and referred the case first 
to the Federal Constitutional Court and second to the ECJ on the grounds of possible 
infringements of EU law.174 The Fiscal Court of Hamburg granted the power plant 
operators interim relief in a number of rulings handed down on 11 April 2014,175 
since serious doubts had emerged as to the constitutionality and EU-law compliance 
of the Nuclear Fuel Tax Act. In the court’s opinion, the nuclear fuel tax was not a tax 
on the consumption of nuclear fuels or electricity, but a stand-alone tax that levied 
the profits of the power plant operators, which meant that the Federal Government 
was wrong to cite its legislative competence in the area of taxes on consumption. 
The Fiscal Court of Hamburg furthermore regarded the tax as incompatible with EU 
law on the grounds that the principle of “output taxation” enshrined in the EU 

                                                      
169. Wagner, G. (2011), “Entschädigung der Energieversorgungsunternehmen wegen des 

Kernenergieausstiegs 2011 – Verfassungsrechtliche Rahmenbedingungen und legislatorische Optionen” 
(Compensation for the energy supply companies in connection with the 2011 nuclear phase-
out – constitutional framework and legislator options), Durner, W., U. Di Fabio and G. Wagner, 
Kernenergieausstieg 2011 (Nuclear phase-out 2011), Nomos-Verlag, Baden-Baden, p. 176. 

170. Bruch, D. and H. Greve (2011), supra note 32, p. 794. 
171. See “Atomausstieg: Energieriesen fordern 15 Milliarden Schadensersatz” (13 June 2012), 

Spiegel-online, available at: www.spiegel.de/wirtschaft/unternehmen/atomausstieg-energ 
ieriesen-fordern-15-milliarden-euro-schadensersatz-a-838527.html. 

172. See Battis, U. and M. Ruttloff (2013), supra note 57, p. 824. 
173. Fiscal Court of Hamburg, ruling of 16 September 2011 – 4 V 133/11, ZUR 2012, 

Nomos-Verlag, Baden-Baden, Vol. 23, p. 54 et seq.; Fiscal Court of Munich, ruling of 
5 October 2011, ref.: 14 V 2155/11, ZUR 2012, Vol. 23, p. 255 et seq. 

174. Fiscal Court of Hamburg, ruling of 29 January 2013 – 4 K 270/11, Zeitschrift für das gesamte 
Recht der Energiewirtschaft (EnWZ) 2013, C. H. Beck Verlag, Munich, Vol. 2, p. 422. Proceedings 
are pending before the Federal Constitutional Court under case number 2 BvL 6/13 and before 
the ECJ under case number C-5/14. 

175. Fiscal Court of Hamburg, ruling of 11 April 2014 – ref.: 4 V 154/13, Entscheidungen der 
Finanzgerichte (EFG) 2014 (Decisions by the Fiscal Courts 2014), Stollfuß Medien GmbH, 
Bonn, Vol. 53, p. 1172 et seq. 
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Energy Taxation Directive prohibits any extra taxation of energy products on top of 
the taxation of the electricity itself. This ruling issued in summary proceedings 
means that the power plant operators that lodged the appeal must be paid over 
EUR 2.2 billion in reimbursed nuclear fuel tax before the legal situation is finally 
resolved. 

B. Accompanying measures to safeguard the “energy revolution”  

Nuclear power had already been deemed a “bridging technology” facilitating the 
switch to renewables when the lifespan extensions were granted to nuclear power 
plants in 2010, and the nuclear phase-out made it even more urgent to push ahead 
with the transformation of primary energy production in Germany. In order to 
compensate for the future loss of nuclear-generated electricity,176 a bundle of laws 
intended primarily to boost the status of renewables and promote grid expansion 
was adopted with a view to achieving the “energy revolution”. 

1. Amendments to the Renewable Energies Act 

The Renewable Energies Act (Erneuerbare-Energien-Gesetz) (EEG), recently amended in 
summer 2014, functions as the central mechanism for transformation of primary 
energy production in Germany.177 The 13th Amendment to the AtG adopted in 2011 
also changed the EEG’s stated target for the proportion of electricity generated from 
renewables by 2020 from at least 30% to at least 35%, and the targets for 2030, 2040 
and 2050 to at least 50%, at least 65% and at least 80% respectively.178 Producers of 
renewable energy were promised incentives in the form of remuneration for feeding 
their electricity into the distribution networks (“feed-in payments”). Various tax 
breaks were granted to offshore wind energy in preference to land-based distributed 
renewables,179 and a number of different reward schemes and subsidies were 
introduced for geothermal energy in order to exploit the largely untapped potential 
of this form of energy production within Germany.180 Funding for onshore wind 
turbines, photovoltaic plants and bio-gas plants was also reduced overall due to the 
increased profitability of these facilities. The ad-hoc provisions on feed-in payments 
were accompanied by an increase in direct marketing opportunities aimed at 
reducing time-to-market cycles for renewables.181 Besides the genuinely innovative 
introduction of an optional market premium to be paid by the grid operator as an 
incentive for plant operators to generate electricity on an as-needs basis,182 the 
further amendment included an increase in scope of the EEG levy exemptions 
granted to small and medium-sized enterprises, currently resulting in a sharp rise in 
EEG levies for other electricity customers. These exemptions were investigated by 
the European Commission as potentially unlawful aid, but the investigation was 

                                                      
176. Nuclear power accounted for approximately 23% of gross consumption in 2010; see 

Federal Statistical Office, press release No. 144 (11 April 2011). 
177. Act on the Expansion of Renewable Energy Sources (Renewable Energies Act) 

(Erneuerbare-Energien-Gesetz (EEG 2014)), 21 July 2014, BGBI 2014 I, p. 1066. 
178. Act Revising the Legal Framework for the Generation of Electricity from Renewable 

Energy Sources of 28 July 2011, BGBI 2011 I, p. 1634. 
179. The federal government’s expansion target, formerly set at 25 000 MW of offshore energy 

by 2030, was reduced to 15 000 MW by the EEG 2014 on cost grounds. 
180. For more details, see Sellner, D. and F. Fellenberg (2011), “Atomausstieg und Energiewende 

2011 – das Gesetzespaket im Überblick” (Nuclear phase-out and the 2011 energy revolution – 
an overview of the legislative package), NVwZ, C. H. Beck Verlag, Munich, Vol. 15, p. 1029. 

181. Altrock, M. and V. Oschmann (2013) in Altrock, M., V. Oschmann and C. Theobald, EEG 
Kommentar (Commentary on the Renewable Energies Act), 4th Edition, C. H. Beck Verlag, 
Munich, Section 33a, recital 1 et seq. 

182. Ibid., Section 33g, recital 7. 
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closed in July 2014 after an agreement was reached between the Federal Government 
and the European Commission.183 

2. Grid infrastructure expansion 

A further consequence of the nuclear phase-out and the increased use of distributed 
renewables to generate electricity is the need to convert and expand the electrical 
grid.184 The existing legislation on the expedited expansion of power lines185 was 
amended back in 2011 by the Power Grid Expansion Expediting Act186 to ensure that 
demand for new transmission lines, and in particular transmission grids, could be 
met as promptly as possible. In spite of these more or less substantial amendments 
to planning legislation and attempts to boost public approval through greater 
transparency,187 however, very little progress has been made in terms of expansion 
of transmission grids within Germany. Legislative amendments have also 
introduced new rules governing the problematic connection of off-shore plants to 
the transmission grid (section 17(2a) sentence 2 of the Energiewirtschaftsgesetz 
(EnWG) (Energy Industry Act), providing municipalities with loss compensation for 
high-voltage overhead lines running within their boundaries and making 
underground cabling the standard choice for distribution systems (EnWG 
section 43h). Finally, transposition of the third Internal Energy Market Directive has 
meant that the transmission grid operators are now obliged to act as co-ordinators 
in order to safeguard security of supply and push ahead with expedited grid 
expansion.188 

C. Economic consequences for energy suppliers and consumers 

Not only the energy sources but also the corporate structures within the German 
energy market are in a state of flux. After the territorial monopolies of the 
municipalities were phased out in 1998 as a result of the EU-imposed gradual 
liberalisation of the energy market, the substantial merger movement, which took 
place in the country around the turn of the century resulted in four large vertically 
and horizontally integrated energy supply companies.189 This process of 
concentration has been apparent not only in terms of transmission, sales and 

                                                      
183. See “EEG-Reform: Planbar. Rezahlbar. Effizient.”, available at: www.bmwi.de/DE/Themen/ 

Energie/Erneuerbare-Energien/eeg-reform.html. 
184. See Federal Network Agency report (2011), supra note 147, p. 51 et seq. 
185. See the Infrastructure Planning Expediting Act of 9 December 2006, BGBI 2006 I, p. 283, 

and the Power Grid Expansion Act of 21 August 2009, BGBI 2009 I, p. 2870. 
186. Power Grid Expansion Expediting Act Transmission Network of 28 July 2011, BGBI 2011 I, 

p. 1690. 
187. For more on this issue, see Straßburg, W. (2013) in de Witt, P. and F. J. Scheuten, 

Netzausbaubeschleunigungsgesetz Kommentar (Commentary on the Power Grid Expansion 
Expediting Act), C. H. Beck, Munich, Introduction to the Power Grid Expansion Expediting 
Act (Netzausbaubeschleunigungsgesetz) (NABEG), recital 70 et seq.; Mann, T. (2013), 
“Großvorhaben als Herausforderung für den demokratischen Rechtsstaat” (Large-scale projects 
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Deutschen Staatsrechtslehrer (VVDStRL), Walter de Gruyter Verlag, Berlin, Vol. 72, p. 573 
et seq. 

188. For more details on the individual amendments, see Sellner, D. and F. Fellenberg (2011), 
supra note 180, p. 1033. 

189. See Schlemmermeier, C. and C. Schorsch (2003), “Verflechtung zwischen den Marktstufen im 
deutschen Energierecht” (Interdependence of the levels of the supply chain under German 
energy law), Schwintowski, H. P., Strategische Allianzen – Netznutzung – Vergaberecht auf den 
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Nomos Verlag, Baden-Baden, p. 59. 
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distribution, but also and particularly in terms of generation; in 2008, RWE, E.ON, 
Vattenfall and EnBW generated 80% of the country’s electricity.190 

The generation market has seen significant changes over the past few years, not 
least due to the feed-in payment introduced by the EEG. The old-style centralised 
generation of electricity by large-scale power plants is increasingly being replaced by 
distributed generation plants under the EEG,191 particularly in the peak- and 
medium-load ranges. Because the share of renewable electricity generated by the big 
companies is still relatively low,192 private investors, public-run companies and 
particularly municipal utilities have made large gains in this area to date. Besides 
absorbing burgeoning losses in their share of the generation market, the four big 
energy suppliers have also been forced to separate their transmission grids under 
the weight of increasingly stringent unbundling rules193 and to sell minority interests 
to municipal utilities.194 On top of this drive towards liberalisation and a weakening 
market position, the nuclear phase-out represents a financial set-back that will hit 
these companies hard given their continuing primary reliance on traditional large-
scale power plants. E.ON AG alone will lose an estimated EUR 2.2 billion in profits as 
a result of the phase-out.195 

The costs of the energy revolution will be enormous even discounting the 
nuclear phase-out,196 but precise figures are impossible to come by, and the same 
can be said for the increased burden which the nuclear phase-out will place on 
consumers. The costs and prices obtained depend to a substantial extent on the 
factors included in the calculations and whether impacts such as the environmental 
advantages of renewables plants can be recognised as monetary benefits. Yet even if 
the many different causal relationships involved prevent an exact calculation of the 

                                                      
190. Federal Cartel Office (2013), Sektoruntersuchung Stromerzeugung und –großhandel (Sectoral 

investigation into electricity generation and wholesale supply), available at: www.bund 
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saktivitaeten/strom-und-waermeerzeugung/. 

193. E.ON sold its transmission network to TenneT TSO GmbH, RWE to Amprion GmbH and 
Vattenfall to 50 Hertz GmbH. EnBW outsourced its network to the spin-off company 
Transnet BW GmbH. 

194. For example, E.ON has sold its former holding company “Thüga”, which bundled 120 
municipal utility shareholdings, to a consortium comprising public utilities from Hanover, 
Frankfurt and Nürnberg and the public utility association KOM9 GmbH & Co. KG, inter alia in 
response to the ruling handed down in Eschwege by the Federal Court of Justice. BGHZ 
178, p. 285 et seq. 

195. As calculated by Becker, P. (2011), supra note 3, p. 476. 
196. The federal government is expecting the implementation of its energy strategy to cost an 

extra EUR 550 billion between now and 2050. See “Was bringt, was kostet die Energiewende”, 
available at: www.bundesregierung.de/Content/DE/StatischeSeiten/Breg/Energiekonzept/ 

 0Buehne/kostennutn-energiewende.html. The former Federal Minister for the 
Environment, Peter Altmaier, estimated the potential costs at EUR 1 billion in the absence of 
any changes to current funding schemes. “Umweltminister Altmaier ‘Energiewende könnte bis 
zu einer Billion Euro kosten’” (19 February 2013), FAZ, available at: www.faz.net 
/aktuell/politik/energiepolitik/umweltminister-altmaier-energiewende-koennte-bis-zu-
einer-billion-euro-kosten-12086525.html. 
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costs, there can be no question about the fact that the reorganisation of the energy 
supply system in Germany can be achieved only at substantial expense to all parties, 
including consumers (albeit mitigated to some extent by the renewables levy). The 
public was slow to realise this fact, and criticisms are only now starting to be heard, 
whereas the 2011 nuclear phase-out gained broad public support regardless of the 
potential cost implications. 

D. The disposal of radioactive waste 

In a similar vein, issues relating to the disposal of radioactive waste had little impact 
on the public mood in Germany at the time of the nuclear phase-out in 2011 but are 
currently being more widely debated. 

1. Dismantling of nuclear plants 

The final phasing out of nuclear energy by 2022 means that issues relating to the 
decommissioning and dismantling of power plants will become a matter of priority. 
In accordance with the “polluter pays” principle enforced under regulatory and 
environmental law, power plant operators are generally responsible for the costs 
involved in decommissioning, dismantling and disposing of nuclear waste.197 The 
state’s role in this regard is limited to supervision and inspections on the basis of the 
decommissioning and dismantling permit procedure pursuant to AtG 
section 7(3) sentence 1. 

The obligation incumbent upon the energy companies to bear these costs gives 
rise nonetheless to certain problems and questions. For example, no clear answer 
has been given to the question of whether the companies will have built up 
adequate reserves if the commercial operations of their plants are prematurely 
discontinued, or what the bankruptcy of a company might mean for dismantling 
and disposal measures which will last for several decades.198 On top of a best-guess 
figure of EUR 1 billion in dismantling costs per plant, approximately EUR 15 billion 
will be incurred in disposal costs for the 19 German power plants which have not yet 
been closed.199 Given the inherent risk involved in these estimates and the lack of 
any good models in the world for repository sites, there is a high risk that the overall 
project costs will be much higher. The decommissioning and dismantling of nuclear 
power plants is not a completely unknown phenomenon, but the experiences gained 
so far are not necessarily relevant to such large-scale nuclear power plants.200 

                                                      
197. The legal basis for funding of this kind is Handelsgesetzbuch (Commercial Code) (HGB) 

Section 249 due to the lack of any such basis in the Atomic Energy Act. Responsibility, 
however, derives from AtG Sections 7(3) and (9a) et seq. and Section 12 of the Ordinance 
on Compulsory Cover under the Nuclear Act (Atomrechtliche Deckungsvorsorge-Verordnung) 
(AtDeck). For example, see Fillbrandt, M. and M. Paul (2012), supra note 10, Section 7 
Nuclear Law V, recitals 4 and 28. 

198. Bordin, G. and M. Paul (2008), “Die langfristige Sicherheit der Finanzierung von Stilllegung und 
Entsorgung im Nuklearbereich zur Wahrung der Interessen der öffentlichen Hand” (The 
long-term security of funding sources for decommissioning and waste disposal in the 
nuclear industry with a view to safeguarding the interests of the public authorities), 13. 
Atomrechtssymposium 2007 (13th Nuclear Law Symposium 2007), Nomos Verlag, Baden-
Baden, p. 276; Meyer, B. (2012), “Rückstellungen für Rückbau und Entsorgung im Atombereich – 
Analyse und Reformkonzept” (Reserves for dismantling and waste disposal in the nuclear 
industry – analysis and reform strategy), ZNER, Ponte Press Verlag Bochum, Vol. 16, 
p. 238. 

199. Meyer, B. (2012), supra note 198, p. 238 et seq. 
200. The prototype plants Großwelzheim and Niederaichbach, which were decommissioned 

in the 1970s, have already been entirely dismantled. A further 22 research reactors have 
also been fully dismantled. Fillbrandt, M. and M. Paul (2012), supra note 10, Section 7 
Nuclear Law V, recital 3. 
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A variety of alternative or cumulative funding instruments have been debated 
with a view to mitigating the risk of companies not being able to fund the 
decommissioning and dismantling of their power plants for various reasons, and 
proposals have included the setting up of an external fund, provision for different 
forms of investment following the model adopted under insurance law and the 
imposition of warranty and assumed liability obligations on the parent companies of 
the nuclear power plant operators, most of which are spin-offs.201 The fund option 
was raised again by the power plant operators themselves in mid-2014, but was 
initially met with a categorical refusal by the federal government.202 Critics claimed 
that the energy suppliers were seeking to divest their remedial obligations and avoid 
any risk of cost rises.203 The deliberate bias and exaggeration inherent in these 
accusations is manifest, since they take no account of the fact that the pooling of 
money by the groups in a dismantling fund would act as a buffer against potential 
bankruptcies. Questions can also be raised regarding the level of reserves built up to 
date in view of the dates that have now been set for plant closure and the extent to 
which the companies are capable of covering increased costs in view of the 
challenging financial situation on the energy market. A similar public-law fund has 
already been set up at least once before in Switzerland,204 and there are unlikely to 
be any valid constitutional grounds against something similar in Germany,205 which 
means that the decisions to be taken in respect of the funding model will be purely 
political in nature. 

2. The search for a final repository 

Germany resembles almost every other country in the world in that no answer has 
yet been found to the deeply controversial issues relating to the final storage of 
highly radioactive waste. An estimated total of approximately 300 000 m3 of low- and 
intermediate-level radioactive waste and 29 000 m3 of high-level radioactive waste 
will have been generated by the time that nuclear power is phased out for good.206 A 
licensed repository for radioactive waste with negligible heat generation is now 
available at Schacht Konrad (a former iron ore mine near Salzgitter),207 and for many 
years politicians were in favour of using the Gorleben site as a repository for highly 
radioactive waste. The former salt mine at Gorleben already functions as an interim 

                                                      
201. See Bordin, G. and M. Paul (2008), supra note 198, p. 284 et seq.; Meyer, B. (2012), supra 

note 198, p. 241 et seq. 
202. See “Merkel – keine Verhandlungen über Atomfonds” (Merkel – no negotiations on Nuclear 

Fund) (12 May 2014), Süddeutsche Zeitung, available at: www.sueddeutsche.de/news/ 
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aus der Verantwortung stehlen” (12 May 2014), Die Zeit, available at: www.zeit.de/wirtschaft 
/2014-05/interview-tobias-riedl. 

204. For a comprehensive investigation into this issue, see Hoppenbrock, V. (2009), 
Finanzierung der nuklearen Entsorgung und der Stilllegung von Kernkraftwerken, ein Vergleich 
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disposal and the decommissioning of nuclear power plants: a comparison between the 
legal situation in Germany and Switzerland), Nomos Verlag Baden-Baden. 

205. For a detailed examination of this issue, see Hoppenbrock, V. (2009), supra note 204, 
p. 193 et seq. 

206. Numerical values taken from the Waste Volume Forecasts published by the Federal 
Office for Radiation Protection, available at www.bfp.de/de/endlager/abfaelle/ 

 prognose.html. 
207. The actions brought against the planning approval granted in May 2002 after a court case 

lasting almost 20 years were rejected at last instance in a ruling by the Higher 
Administrative Court of Lüneburg on 8 March 2006 – 7 KS 128/02, ZUR 2006, 489 et seq. The 
Federal Administrative Court did not allow the non-admission appeal, ruling of 26 March 
2007 – 7 B 74/06, NVwZ 2007, 837 et seq. 
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repository and houses an exploratory mine that has been used to investigate the 
site’s suitability as a final repository since a political decision was taken on the 
matter in 1977. Ever since the early 1980s, however, the regular transportation of 
nuclear waste from the French reprocessing plant in La Hague has met with fierce 
public resistance. Doubts were subsequently voiced regarding the geological 
suitability of the Gorleben salt mine as a possible repository, not least because the 
initial choice of the site was, to some extent, politically motivated.208 In order to 
determine the extent to which technical factors had been subsumed by political 
considerations when choosing the Gorleben site, the Bundestag appointed a 
Committee of Inquiry on 26 March 2010,209 which found in its report of 16 May 2013 
that the Gorleben site had not been chosen through a scientifically verifiable 
selection process but on the basis of an arbitrary political decision. A further key 
criticism related to the lack of any public consultation during the decision-making 
process and the on-site investigations.210 

With a view to lending fresh impetus to the search for a final repository, the 
Bundestag adopted the Act on the Search for a Repository Site (Standortauswahlgesetz) 
(StandAG)211 on the basis of the work carried out by a Federal Government/federal 
state working group. The Act breaks down the site selection procedure into five 
stages, and assigns responsibility for key decisions to the legislator rather than the 
executive due to the high risk potential of a repository and the associated major 
encroachment upon fundamental rights. The StandAG lays down a framework for 
the site selection procedure and introduces a second stage during which 
parliamentary consent is sought for individual planning approvals and permits, a 
procedure differing from standard practice. As well as the Federal Office for 
Radiation Protection (Bundesamt für Strahlenschutz) in its role as lead agency (StandAG 
section 6) and the Federal Office for the Disposal of Nuclear Waste (Bundesamt für 
Kerntechnische Entsorgung) as the authority responsible for initiating procedures 
(StandAG section 7), a “Committee for the Storage of Highly Radioactive Waste” 
made up of 33 members in total – 17 from the Bundestag and Bundesrat and 8 from 
the Bundestag and the federal state governments respectively (StandAG 
Sections 3 et seq.) will monitor the preparatory work carried out in advance of the 
site selection procedure. The Committee will initially draft recommended exclusion 
criteria, minimum requirements, weighing-up criteria and other grounds for 
decisions to be taken into law by the Bundestag per StandAG section 4(5). 
Underground and surface investigations will subsequently be carried out at various 
sites during the second, third and fourth stages, and the permit procedure proper 
will then be carried out during the fifth stage of the site selection process, per 
StandAG sections 13-20. 

It should be emphasised that at each stage of the procedure public consultations 
should be as broad as possible and decisions should be based on objective criteria 
(see StandAG Sections 8–11, 13(4), 16(3)). For example, a “negative delimitation” is 
carried out when making the initial choice of region, which involves excluding 
clearly unsuitable regions from the search in order to ensure that the best possible 
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alternatives are presented for a final choice (StandAG section 13(1)). After checks 
have been carried out by the Federal Office for the Disposal of Nuclear Waste, the 
legislator will adopt a federal law which both specifies the sites to be investigated 
and excludes unsuitable sites (StandAG section 14). Sites will then be compared on 
the basis of surface, underground and deep geological investigations, and a site 
proposal will be put forward by the Federal Office for the Disposal of Nuclear Waste 
(StandAG section 19(1)), which will firstly be reviewed by the Federal Environment 
Ministry and subsequently be used as a basis for a draft law by the Federal 
Government and a binding site decision by the Bundestag (StandAG section 20).212 
This site decision will then have binding effect on the subsequent permit procedure 
under AtG section 9b(1a). 

The search for a repository raises not only de facto problems but also 
constitutional questions in relation to GG Article 14 (freedom of property), GG 
Article 19(4) (legal protection) and GG Article 20(2) sentence 2 (division of powers), 
since owners may be expropriated of their sites for the purpose of investigations 
pursuant to AtG section 9d(2). Recourse to law before the administrative courts is 
also excluded, since most decisions will take the form of federal laws which cannot 
be examined by an administrative court.213 The parties affected by this “planning by 
law” will therefore be able to appeal only to the Federal Constitutional Court, which 
greatly reduces the opportunities open to them for judicial remedies.214 Finally, this 
shift of binding planning decisions from the executive to the legislature also 
represents an infringement of the division of powers, although the Federal 
Constitutional Court has already deemed this to be justified in its “Südumgehung 
Stendal” ruling.215 There is every indication that these legal questions will be a lasting 
feature of the German court scene over the next few decades. 

V. Summary 

The legislative steps taken by Germany to implement its nuclear phase-out are, in 
many respects, a counter-example of good law-making, and the moratorium 
imposed by the Federal Government in 2011 represents a particularly blatant 
infringement of the Basic Law. By way of contrast, it can, in the author’s opinion, be 
concluded that the 13th Act Amending the Atomic Energy Act, which laid down the 
legal framework for the nuclear phase-out, is constitutional since it balances the 
interests of the energy industry and consumers against public welfare concerns. 
Although there are various controversial points of detail, the legislator must 
ultimately be granted a broad prerogative on key issues where legal matters must 
take second place to political considerations. Having recognised the socially 
controversial nature of the debate on final repository sites, the Bundestag has also 
adopted a legal framework in the form of the Repository Site Act that safeguards 
greater public involvement while, at the same time, deliberately accepting the 
curtailment of legal redress for citizens brought about by aspects of the “planning by 
law” process. 
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