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Facilitating the entry into force and implementation of the Amendment to 
the Convention on the Physical Protection of Nuclear Material: 

Observations, challenges and benefits 

By Peri Lynne Johnson* 

INTRODUCTION 

While the responsibility for nuclear security at the national level rests entirely with 
each state, international co-operation can be crucial in helping states to fulfil their 
nuclear security responsibilities and obligations. The central role of the International 
Atomic Energy Agency (IAEA) in strengthening the nuclear security framework and 
leading the co-ordination of international activities in the field of nuclear security is 
now widely recognised.1 Although much has been done to help states in improving 
nuclear security, by and under the auspices of the IAEA and other intergovernmental 
organisations, nuclear terrorism has gained a global recognition as one of the most 
challenging threats to global security in the 21st century.2 

                                                      
* Ms Peri Lynne Johnson is the Legal Adviser of the International Atomic Energy Agency 

(IAEA) and the Director of the IAEA Office of Legal Affairs. The views expressed in this 
article are those of the author and do not necessarily represent those of the IAEA. The 
author wishes to thank Mr Khammar Mrabit, Director, IAEA Division of Nuclear Security 
(NSNS), Department of Nuclear Safety and Security and Ms Rhonda Evans, Senior Nuclear 
Security Officer, NSNS, for their valuable suggestions and support. In addition, the author 
would like to thank Mr Anthony Wetherall, Legal Officer, Nuclear and Treaty Law 
Section, IAEA Office of Legal Affairs (OLA) for his efforts and assistance in preparing this 
article. Copyright © International Atomic Energy Agency 2014. Permission to reproduce or 
translate the information contained in this article may be obtained in writing following a 
corresponding request to the International Atomic Energy Agency (IAEA), Vienna 
International Centre, P.O. Box 100, 1400 Vienna, Austria. A version of this article was 
presented to the Congress of the International Nuclear Law Association (INLA), held 
20-23 October 2014, in Buenos Aires, Argentina and was published in the Proceedings of 
the Congress. Johnson, P.L. (2014), “Facilitating the Entry into Force and Implementation 
of the Amendment to the Convention on the Physical Protection of Nuclear Material: 
Observations, Challenges and Benefits”, Nuclear law in progress: derecho nuclear en evolución, 
Legis Argentina, Buenos Aires, Argentina, pp. 13-28. The original paper has been updated 
to reflect recent changes in the status of adherence of the Convention on the Physical 
Protection of Nuclear Material and the Amendment thereto. This updated article is now 
reproduced in the Nuclear Law Bulletin with the kind permission of INLA. 

1. For example, Ministers “[a]ffirm[ed] the central role of the IAEA in strengthening the 
nuclear security framework globally and in leading the coordination of international 
activities in the field of nuclear security, while avoiding duplication and overlap”. 
Ministerial Declaration (2013), International Conference on Nuclear Security: Enhancing 
Global Efforts, IAEA Headquarters, Vienna, Austria, 1-5 July, para. 17. Further, participants 
“[…] reaffirm[ed] the essential responsibility and the central role of the IAEA in the 
international nuclear security architecture. […]” Communiqué (2014), Nuclear Security 
Summit, The Hague, Netherlands, 24-25 March, para. 12. 

2. Last year, IAEA Director General Yukiya Amano stated that “[t]he threat of nuclear 
terrorism is real, and the global nuclear security system needs to be strengthened in 
order to counter that threat”. Amano, Y. (2013), “Director General’s Statement”, International 
Conference on Nuclear Security: Enhancing Global Efforts, IAEA Headquarters, Vienna, 
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Reports by IAEA member states to the IAEA’s Incident and Trafficking Database 
(ITDB) indicate that nuclear material continues to go missing.3 Also, too many 
nuclear facilities are still inadequately protected and sabotage thereof is a threat. 
Border security remains lax in too many places and the possibility for nuclear 
smuggling may exist.4 Attempts by individuals and groups of persons are still made 
to acquire nuclear material for terrorist and other malicious purposes. The threat of 
nuclear terrorism remains real.5 

Adopted under the auspices of the IAEA on 8 July 2005, the Amendment to the 
Convention on the Physical Protection of Nuclear Material (“Amendment”)6 and the 
existing convention, the Convention on the Physical Protection of Nuclear Material 
(CPPNM or “Convention”) of 1980,7 are one of a number of treaties comprising the 
international legal framework on nuclear security. As will be explained later in the 
article, the Amendment expands and deepens the effect of the CPPNM. However, 
more than nine years after its adoption and despite the perceived threat and 
recognised need to strengthen the CPPNM dating back some 15 years ago, the 
Amendment is still not in force. Although to some CPPNM states parties, the 
pressing need for the Amendment to enter into force is clear and its benefits are 
recognised, further consideration needs to be given to identifying why it has not yet 
entered into force. More particularly, what are the reasons why nearly half of the 
current CPPNM states parties, including those with and without nuclear material 

                                                                                                                                                                          
Austria, 1-5 July. Also, in adopting the United Nations Global Counter-Terrorism Strategy on 
8 September 2006, the UN General Assembly stated that terrorism “constitute[d] one of 
the most serious threats to international peace and security”. Resolution A/RES/60/288, 
20 September 2006. 

3. From January 1993 to 30 June 2014, a total of 2 556 incidents were reported to the ITDB by 
states. From 1 July 2013 to 30 June 2014, 149 incidents were reported, 14 of which involved 
illegal possession of, and attempts to sell, nuclear material or radioactive sources, with four of 
these incidents involving nuclear material. The ITDB report for the period 2007-2012 
highlighted, inter alia, several reported incidents that involved the seizure of gramme 
amounts of high-enriched uranium (HEU) and plutonium (from plutonium-beryllium sealed 
sources) in the possession of criminal groups. IAEA (2014), “Nuclear Security Report 
2014”, IAEA Doc. GOV/2014/36-GC(58)/14, 22 July 2014. 

4. Amano, Y. (2014), “Statement at Nuclear Security Summit”, Nuclear Security Summit, The 
Hague, Netherlands, 25 March. Also, for example note that in June 2013 the IAEA reported 
that several grammes of HEU were seized in 2011 by the authorities in Moldova who foiled 
the plot of traffickers intent on selling the material. See IAEA Press Release (2013), “HEU 
Seizure Highlights Moldova's Strong Work in Nuclear Security”, www.iaea.org/newscenter 
/news/2013/moldova.html. 

5. Further, the UN General Assembly has expressed deep concern about the connections 
that may exist in some cases, between some forms of transnational organised criminal 
and terrorist activities. “Strengthening the United Nations crime prevention and criminal 
justice programme, in particular its technical cooperation capacity”, GA Res. 67/189, UN 
GAOR, 67th Sess., UN Doc. A/RES/67/189 (2013). 

6. IAEA (2005), “Nuclear Security – Measures to Protect Against Nuclear Terrorism”, IAEA 
Doc. GOV/INF/2005/10-GC(49)INF/6, 6 September 2005; Amendment to the Convention on 
Physical Protection of Nuclear Material (2005), GOV/INF/2005/10-GC(49)/INF/6, Attachment pp. 
3-11, available at: www.iaea.org/About/Policy/GC/GC49/Documents/gc49inf-6.pdf. Once the 
Amendment enters into force, the “Convention on the Physical Protection of Nuclear Material 
and Nuclear Facilities” will be established. For the purpose of this article, references are made 
to the “Amended Convention” on the basis that it has entered into force, as appropriate. This 
Amended Convention will coexist with the current CPPNM until such time as there are no 
longer any parties to the CPPNM. As concerns the relationship of the states parties to these 
treaties see Vienna Convention on the Law of Treaties (1969), 1155 UNTS 18323, entered 
into force 27 January 1980, at part IV, art. 40. 

7. Convention on the Physical Protection of Nuclear Material, (1980), IAEA Doc. INFCIRC/274 
Rev. 1, 1456 UNTS 125. 
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and nuclear facilities, have still not joined the Amendment? Also, what challenges 
do they face in joining and effectively implementing the instrument? 

This article will seek to provide answers and also to identify some benefits of the 
Amendment. Part A of this article places the Amendment into context by identifying 
the relevant legal instruments comprising the international legal framework for 
nuclear security. Part B highlights some of the Amendment’s new and extended 
provisions. The IAEA Secretariat’s internal Plan of Action on Facilitating Adherence 
to and Implementation of the Amendment (the “Plan of Action”) is highlighted in 
Part C, which also addresses relevant IAEA activities by identifying the broad range 
of services provided to IAEA member states. Part D identifies some observations and 
challenges associated with the entry into force and implementation of the 
Amendment, the main focus is on its provisions, which are likely to require changes 
to the national legislative framework. Finally, Part E of this article concludes with 
some identified potential benefits of joining the Amendment, in particular, those 
considered by the IAEA Advisory Group on Nuclear Security (“AdSec”). 

PART A. International legal framework for nuclear security 

Nuclear security focuses on the prevention and detection of, and response to, 
criminal or intentional unauthorised acts involving or directed at nuclear material, 
other radioactive material, associated facilities or associated activities.8 

The international legal framework for nuclear security9 is relevant for all states; 
those with active nuclear power programmes and those conducting only limited 
nuclear activities or none at all. This legal framework addresses the prevention, 
detection and response elements of nuclear security and covers nuclear material 
and nuclear facilities, as well as other radioactive material (such as radioactive 
sources) and associated facilities. 

As compared to the international legal frameworks of other branches of nuclear 
law, namely, nuclear safety, safeguards and civil liability for nuclear damage, the 
international framework for nuclear security has witnessed the most developments 
in recent years. As with the international legal framework for nuclear safety, these 
developments have been driven in the wake of major events: in the safety context, 
the 1986 Chernobyl accident and in the context of nuclear security, terrorist 
incidents, most notably the terrorists attacks that occurred on 11 September 2001 in 
the United States. As in other areas of nuclear law such as nuclear safety and 
liability, there is no single international instrument addressing nuclear security in a 
comprehensive manner. Rather, there are a number of legally binding international 
instruments and internationally accepted non-binding instruments that constitute 

                                                      
8. According to the IAEA Nuclear Security Fundamentals, a “nuclear security regime” means: 

[a] regime comprising: [t]he legislative and regulatory framework and administrative 
systems and measures governing the nuclear security of nuclear material, other 
radioactive material, associated facilities and associated activities; [t]he institutions 
and organizations within the State responsible for ensuring the implementation of the 
legislative and regulatory framework and administrative systems of nuclear security; 
[n]uclear security systems and nuclear security measures for the prevention of, 
detection of and response to nuclear security events. 

IAEA (2013), Nuclear Security Fundamentals: Objective and Essential Elements of a State’s 
Nuclear Security Regime, Nuclear Security Series Publications, No. 20, IAEA, Vienna. 

9. IAEA (2011), The International Legal Framework for Nuclear Security, IAEA International Law 
Series No. 4, IAEA, Vienna. The publication brings together the legally binding international 
instruments (except for ICAO’s 2010 Beijing Convention) and the internationally accepted 
non-binding instruments that constitute the international legal framework for nuclear 
security. It also sets out the legislative bases for the mandate of the IAEA in the area of 
nuclear security. 
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the international legal framework for nuclear security. The framework is therefore 
comprised of hard and soft law instruments. However, unlike the instruments on 
nuclear safety,10 the instruments on nuclear security have not only been adopted by 
and under auspices of the IAEA but also under the auspices of the United Nations 
(UN) and its specialised agencies, in particular, the International Maritime 
Organization (IMO) and the International Civil Aviation Organization (ICAO). It 
follows that the international legal framework on nuclear security includes a 
number of treaties that are part of the so-called “universal legal framework against 
terrorism”11 which is currently comprised of 19 legally binding instruments,12 the 

                                                      
10. The framework includes the following treaties: (1) Convention on Early Notification of a 

Nuclear Accident (1986) (“Notification Convention”), IAEA Doc. INFCIRC/335, 1439 UNTS 
275; (2) Convention on Assistance in the Case of a Nuclear Accident or Radiological 
Emergency (1986) (“Assistance Convention”), IAEA Doc. INFCIRC/336, 1457 UNTS 133; 
(3) Convention on Nuclear Safety (1994) (“CNS”), IAEA Doc. INFCIRC/449, 1963 UNTS 293; 
and (4) Joint Convention on the Safety of Spent Fuel Management and on the Safety of 
Radioactive Waste Management (1997) (“Joint Convention”), IAEA Doc. INFCIRC/546, 2153 
UNTS 357. 

11. There is no official definition of the term “terrorism” and only the UN International 
Convention for the Suppression of the Financing of Terrorism of 1999 is considered as 
having a general definition of terrorism. Further, there continues to be no general 
international agreement on terrorism. Rather, since 2000, a UN Ad Hoc Committee 
(established by UN General Assembly resolution “Measures to eliminate international 
terrorism”, GA Res. 51/210, UN GAOR, 88th Sess., UN Doc. A/RES/51/210 (1996)) had 
continued to negotiate a draft comprehensive convention on international terrorism that 
would provide such a generic international definition of “terrorism” and complement the 
existing framework of universal anti-terrorism instruments and would build on the key 
guiding principles in those instruments. However, no UN Ad Hoc Committee was 
envisaged in 2014, since the UN General Assembly decided to recommend that its Sixth 
Committee (Legal), at the 69th session of the General Assembly, establish a working group 
with a view to finalising the process on the draft comprehensive convention (as well as 
discussions on the item included in its agenda by Assembly resolution 54/110 concerning 
the question of convening a high-level conference under the auspices of the UN), 
“Measures to eliminate international terrorism”, GA Res. 68/119, UN GAOR, 68th Sess., UN 
Doc. A/RES/68/119 (2013). 

12. Namely: 
 IAEA: 1980 CPPNM and its 2005 Amendment (not yet in force); 
 UN: 1973 Convention on the Prevention and Punishment of Crimes Against  
 Internationally Protected Persons; 1979 International Convention against the Taking 
 of Hostages; 1997 International Convention for the Suppression of Terrorist Bombings; 
 the 1999 International Convention for the Suppression of the Financing of Terrorism; 
 and 2005 International Convention for the Suppression of Acts of Nuclear Terrorism;  
 IMO: 1988 Convention for the Suppression of Unlawful Acts against the Safety of 
 Maritime Navigation; 1988 Protocol for the Suppression of Unlawful Acts Against the 
 Safety of Fixed Platforms Located on the Continental Shelf; 2005 Protocol to the 
 Convention for the Suppression of Unlawful Acts against the Safety of Maritime 
 Navigation; and 2005 Protocol to the Protocol for the Suppression of Unlawful Acts 
 Against the Safety of Fixed Platforms Located on the Continental Shelf; 
 ICAO: 1963 Convention on Offences and Certain Other Acts Committed on Board 
 Aircraft; 1970 Convention for the Suppression of Unlawful Seizure of Aircraft; 1971 
 Convention for the Suppression of Unlawful Acts against the Safety of Civil Aviation; 
 1988 Protocol for the Suppression of Unlawful Acts of Violence at Airports Serving 
 International Civil Aviation, supplementary to the Convention for the Suppression of 
 Unlawful Acts against the Safety of Civil Aviation (extends and supplements the 
 Montreal Convention on Air Safety); 1991 Convention on the Making of Plastic 
 Explosives for the Purpose of Detection; 2010 Convention on the Suppression of 
 Unlawful Acts Relating to International Civil Aviation; and 2010 Protocol 
 Supplementary to the Convention for the Suppression of Unlawful Seizure of Aircraft 
 (not yet in force). Also, on 4 April 2014, the ICAO Diplomatic Conference on Air Law, 
 held in Montreal, adopted the Protocol to Amend the Convention on Offences and 
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following seven of which are particularly relevant to nuclear security:13 

− under the IAEA’s auspices, the CPPNM and its Amendment; 

− under the UN’s auspices, the International Convention for the 
Suppression of Terrorist Bombings of 1997 (“Terrorist Bombings 
Convention”)14 and the International Convention for the Suppression of 
Acts of Nuclear Terrorism of 2005 (“Nuclear Terrorism Convention” or 
“NTC”);15 

− under the IMO’s auspices, the “2005 Protocol to the 1988 SUA Convention” 
(the Convention for the Suppression of Unlawful Acts against the Safety 
of Maritime Navigation)16 and the “2005 Protocol to the 1988 Fixed 
Platforms Protocol” (Protocol of 2005 to the Protocol for the Suppression of 
Unlawful Acts Against the Safety of Fixed Platforms Located on the 
Continental Shelf);17 and 

−  finally, under the auspices of ICAO, the “2010 Beijing Convention” 
(Convention on the Suppression of Unlawful Acts Relating to International 
Civil Aviation).18 

Leaving aside the CPPNM and its Amendment, the other treaties have followed a 
so-called “sectoral” approach (focusing on the respective areas of competence of the 
UN and its specialised agencies (ICAO and the IMO)). The common features of these 
other treaties include the requirements on states parties to make certain specified 
acts criminal offences in national law thus requiring the criminalisation and 
penalisation thereof.19 The CPPNM and its Amendment can be distinguished from 

                                                                                                                                                                          
 Certain Other Acts Committed on Board Aircraft and thus, it becomes the most recent 
 international legal instrument against terrorism, increasing the total number of 
 counter-terrorism legal instruments from 18 to 19. 

13. Also, the 1999 International Convention for the Suppression of the Financing of Terrorism can 
be particularly highlighted regarding nuclear security. While not specifically identified in the 
list of seven instruments relevant to nuclear security mentioned below, it does provide, 
inter alia, for an offence to have been committed by a person if that person by any means, 
directly or indirectly, unlawfully and wilfully, provides or collects funds with the intention 
that they should be used or in the knowledge that they are to be used, in full or in part, in 
order to carry out an act which constitutes an offence within the scope of and as defined 
in the CPPNM. 

14. “International Convention for the Suppression of Terrorist Bombings”, GA Res. 52/164, UN 
GAOR, 52nd Sess. UN Doc. A/RES/52/164 (1998). The Terrorist Bombings Convention is not 
solely focused on precisely demarcated types of activity, i.e. involving maritime navigation or 
civil aviation, but focuses on the suppression of terrorist bombings, irrespective of location 
and medium used. 

15. “International Convention for the Suppression of Acts of Nuclear Terrorism”, GA Res. 
59/766, UN GAOR 59th Sess. UN Doc. A/59/766 (2005). Although adopted in April 2005 
shortly before the CPPNM Amendment, the Nuclear Terrorism Convention only required, 
in accordance with its article 25(1), 22 parties for it to enter into force, which it did on 
7 July 2007. At the time of writing, it has 95 parties (and 115 signatories). 

16. IMO Doc. LEG/CONF.15/21, 1 November 2005. 
17. IMO Doc. LEG/CONF.15/22, 1 November 2005. 
18. ICAO Doc. 996, 2010. The 2010 Beijing Convention is not yet in force and requires 

22 adherents to do so. It currently has eight parties. Upon entering into force, it will replace 
the Convention on the Suppression of Unlawful Acts Relating to International Civil Aviation 
1971, i.e. the Montreal Convention. 

19. These universal instruments define and prohibit certain acts considered to be of a 
terrorist nature, as criminal offences. The instruments can be considered as establishing 
three specific categories of offence: (i) offences related to dangerous materials – UN 
instruments; (ii) offences related to ships and fixed platforms – IMO instruments; and (iii) 
offences related to civil aviation – ICAO instruments. These instruments also identify 
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these treaties, as being the only internationally legally binding undertakings in the 
area of physical protection of nuclear material and nuclear facilities used for 
peaceful purposes, and, with respect to all modes of land, sea and air transport, in 
one place.20 None of the other aforementioned instruments expressly address this 
subject.21 In addition, the CPPNM and its Amendment also cover the common 
features of the other treaties such as criminalisation, jurisdiction and mutual legal 
assistance, etc. 

Further, comprising the international nuclear security framework are the non-
legally binding IAEA recommendations entitled “The Physical Protection of Nuclear 
Material and Nuclear Facilities”, otherwise referred to as INFCIRC/225, adopted 
nearly 40 years ago in 1975.22 The recommendations are now in the fifth revision 
published in 2010 as No. 13 of the IAEA Nuclear Security Series, the “Nuclear Security 
Recommendations on Physical Protection of Nuclear Material and Nuclear Facilities 

                                                                                                                                                                          
bases for the establishment of jurisdiction over offences and in this regard create an 
obligation on the state in which a suspect is found to establish jurisdiction and to refer 
an alleged offender for prosecution where no other state has requested extradition. This 
obligation is based on the principle of aut dedere aut judicare. Further, they enable parties 
to engage in international co-operation and assistance, in particular, mutual legal 
assistance with respect to their respective objectives. 

20. Article 3 of the CPPNM provides that “[e]ach State Party shall take appropriate steps within 
the framework of its national law and consistent with international law to ensure as far as 
practicable that, during international nuclear transport, nuclear material within its 
territory, or on board a ship or aircraft under its jurisdiction insofar as such ship or aircraft is 
engaged in the transport to or from that State, is protected at the levels described in Annex I”. 
Additionally, article 8.1(a) provides that “[e]ach State Party shall take such measures as may 
be necessary to establish its jurisdiction over the offences set forth in article 7 in the following 
cases: (a) when the offence is committed in the territory of that State or on board a ship or 
aircraft registered in that State”. Also, article 4.3 provides that “[a] State Party shall not 
allow the transit of its territory by land or internal waterways or through its airports or 
seaports of nuclear material between States that are not parties to this Convention 
unless the State Party has received assurances as far as practicable that this nuclear 
material will be protected during international nuclear transport at the levels described in 
Annex I”. Further, article 4.4 provides that “[e]ach State Party shall apply within the 
framework of its national law the levels of physical protection described in Annex I to nuclear 
material being transported from a part of that State to another part of the same State 
through international waters or airspace”. Additionally, article 4.5 provides that “[t]he State 
Party responsible for receiving assurances that the nuclear material will be protected at 
the levels described in Annex I according to paragraphs 1 to 3 [of article 4] shall identify 
and inform in advance States which the nuclear material is expected to transit by land or 
internal waterways, or whose airports or seaports it is expected to enter.” 

21. But states parties to the Nuclear Terrorism Convention are required, for example, to make 
every effort to adopt appropriate measures to ensure the protection of radioactive material, 
taking into account relevant recommendations and functions of the IAEA (article 8). Also, 
with respect to radioactive material, devices or nuclear facilities brought under control or 
seized after an offence, a state party is to have regard to the physical protection 
recommendations and health and safety standards published by the IAEA (article 18.1). As 
concerns nuclear material and nuclear facilities, such IAEA recommendations are the latest 
edition of IAEA (2011), Nuclear Security Recommendations on Physical Protection of 
Nuclear Material and Nuclear Facilities, IAEA Nuclear Security Series No. 13, IAEA Doc. 
INFCIRC/225/Revision 5, IAEA, Vienna. 

22. The recommendations were first prepared by a panel of experts convened by the IAEA 
Director General and published by the IAEA in 1972 as the “IAEA Recommendations for 
the Physical Protection of Nuclear Material”. They were subsequently revised before 
being published in 1975 in the INFCIRC series as INFCIRC/225. Revision 5 applies to the 
physical protection of nuclear material against unauthorised removal with the intent to 
construct a nuclear explosive device and the physical protection of nuclear facilities and 
nuclear material (whether peaceful or military), including, during transport, and against 
sabotage. Ibid, p. 3, para. 1.14. 
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(INFCIRC/225/Revision 5)”.23 Together with these recommendations, the CPPNM and 
its Amendment comprise a so-called international physical protection regime24 
which is just one part of the broader international legal framework for nuclear 
security. 

Additionally, as part of the international nuclear security framework, there are 
two important resolutions of the UN Security Council (UNSC) adopted under 
Chapter VII of the UN Charter (i.e. action with respect to threats to the peace, 
breaches of the peace and acts of aggression). Namely, UN Security Council 
Resolutions (UNSCR) 1373 (2001) and 1540 (2004).25 They are binding on all (currently 
193) UN member states.26 The international legal framework also includes the legally 
non-binding instruments dealing with the safety and security of radioactive sources 
(including, their import and export), namely the IAEA Code of Conduct on the Safety 
and Security of Radioactive Sources of 2003 and its supplementary Guidance on the 
Import and Export of Radioactive Sources.27 

                                                      
23. This document has been favourably received by states and has since become a standard 

reference. It is intended to assist member states in implementing a comprehensive physical 
protection regime, including, any obligations and commitments they might have with 
respect to international instruments related to the physical protection of nuclear material 
and nuclear facilities, especially the Amendment. 

24. Also comprising this regime are the “Physical Protection Objectives and Fundamental 
Principles”. IAEA (2001), “Measures to Improve the Security of Nuclear Materials and 
Other Radioactive Material”, IAEA General Conference, IAEA Doc. GC(45)/INF/14. In 
September 2001, the IAEA General Conference welcomed the IAEA Board of Governors’ 
endorsement of them as “an important step to strengthen the international physical 
protection framework, it being understood that their adoption would not lead to diminished 
interest on the part of [IAEA] Member States in becoming parties to the Convention […] and 
that they were not a substitute for the Convention or for the recommendations in [the 
aforementioned IAEA] document INFCIRC/225/Rev.4 (Corrected)”. IAEA Doc. GOV/OR.1033, 
paras. 157-162. 

25. The primary focus of UNSCR 1373 (2001) is on preventing and suppressing the financing 
and preparation of any acts of terrorism. UNSCR 1540 (2004) affirms that the proliferation 
of nuclear (chemical and biological) weapons and their means of delivery constitutes a 
threat to international peace and security. Among others it provides that all states are to 
adopt and enforce appropriate effective laws which prohibit any non-state actor to 
manufacture, acquire, possess, develop, transport, transfer or use nuclear weapons and 
their means of delivery (in particular for terrorist purposes, as well as ancillary crimes 
associated therewith). 

26. Pursuant to articles 24, 25 and 48 of the UN Charter, member states of the UN have 
agreed to accept and carry out the decisions of the UNSC (even where such provisions 
otherwise would be in conflict with national law). Article 25 of the UN Charter states that 
“[t]he Members of the United Nations agree to accept and carry out the decisions of the 
Security Council in accordance with the present Charter”. Further, article 48 states that 
“[t]he action required to carry out the decisions of the Security Council for the 
maintenance of international peace and security shall be taken by all the Members of the 
United Nations or by some of them, as the Security Council may determine,” and that 
“[such] decisions shall be carried out by the Members of the United Nations directly and 
through their action in the appropriate international agencies of which they are members”. 
Separately, under article 103 of the UN Charter, in the event of a conflict between the 
obligations of UN member states under the UN Charter and their obligations under any 
other international agreement, their obligations under the UN Charter prevail. 

27. IAEA (2004), “Code of Conduct on the Safety and Security of Radioactive Sources”, IAEA 
Doc. IAEA/CODEOC/2004, IAEA, Vienna. This revised Code of Conduct was adopted by the 
IAEA Board of Governors and endorsed by the IAEA General Conference in 2003. The Code 
was initially finalised in 2000 but was revised following the events of 11 September 2001, 
in order to strengthen a number of safety and security-related provisions and to address 
malicious and/or intentional misuse of radioactive sources. The original Code of Conduct 
had focused on incidents such as the theft of sources for scrap value, rather than the use 
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Similar to the international legal framework for nuclear safety, the international 
legal framework for nuclear security is underpinned by a suite of documents, which 
in this case are published in the IAEA Nuclear Security Series. This series comprises: 
the Nuclear Security Fundamentals publication, which includes the objectives and 
essential elements of a state’s nuclear security regime; Recommendations; 
Implementing Guides; and Technical Guidance.28 Finally, the international legal 
framework is supported by a range of initiatives and programmes related to nuclear 
security.29 

PART B. Key new and enhanced provisions of the Amendment 

With 151 parties (150 states and EURATOM), the CPPNM is currently the most 
adhered to multilateral treaty adopted under the auspices of the IAEA.30 In addition, 
after the Terrorist Bombings Convention (which has 168 parties), it is also currently 
the most adhered to instrument of the aforementioned universal counter-terrorism 
instruments particularly relevant to nuclear security. 

The CPPNM can be considered as having a threefold scope of application: the 
physical protection of nuclear material used for peaceful purposes during 
international transport (and during storage incidental to such transport);31 the 
criminalisation of offences, for example, the theft or robbery of nuclear material; 
and international co-operation, for example, in the case of theft, robbery or any 
other unlawful taking of nuclear material or credible threat thereof. Although its 

                                                                                                                                                                          
of sources for malicious purposes. The supplementary Guidance was first adopted by the 
Board of Governors and endorsed by the General Conference in 2004 (to support the 
import and export provisions of the Code of Conduct) but was revised in 2012. IAEA (2012), 
“Guidance on the Import and Export of Radioactive Sources”, IAEA Doc. IAEA/CODEOC/IMO-
EXP/2012, IAEA, Vienna. 

28. The single top tier publication, the “Nuclear Security Fundamentals”, contains objectives 
and essential elements of nuclear security and provides the basis for security 
recommendations. The second tier set of Recommendations elaborates on the essential 
elements of nuclear security and presents the recommended requirements that should 
be implemented by states for the application of the fundamental principles. In particular, 
INFCIRC/225/Revision 5, supra note 21 and IAEA (2011), Nuclear Security Recommendations 
on Nuclear and Other Radioactive Material out of Regulatory Control, IAEA Nuclear 
Security Series No. 15, IAEA Document STI/PUB/1488, IAEA, Vienna. The third and fourth 
tiers, implementing Guides and Technical Guidance, provide more detailed information 
on implementing the Recommendations using appropriate measures. 

29. In particular: the Nuclear Threat Initiative (NTI), starting in 2001; the G-8 Global Partnership 
Against the Spread of Weapons and Materials of Mass Destruction, starting in 2002; the 
Proliferation Security Initiative (PSI), starting in 2003; the EU strategy against proliferation 
of Weapons of Mass Destruction starting in 2003; the Global Threat Reduction Initiative 
(GTRI), starting in 2004; the Global Initiative to Combat Nuclear Terrorism (GICNT) starting in 
2006; the UN Global Counter-Terrorism Strategy, adopted in 2006 and reaffirmed in 2010; and 
finally, the Nuclear Security Summit process, starting in 2010. Simply put, these initiatives 
help to fill gaps and address matters in respect of which a formally legally binding 
multilateral treaty would be unnecessary. 

30. Including the CPPNM and the Amendment, there are ten multilateral treaties in the areas 
of nuclear safety, security and civil liability for nuclear damage adopted under the auspices 
of the IAEA. 

31. The CPPNM provides that the term “nuclear material” means plutonium except that with 
isotopic concentration exceeding 80% in plutonium-238, uranium-233, uranium enriched 
in the isotopes 235 or 233, uranium containing the mixture of isotopes as occurring in nature 
other than in the form of ore or ore-residue and any material containing one or more of the 
foregoing. The term “uranium enriched in the isotope 235 or 233” means uranium containing 
the isotopes 235 or 233 or both in an amount such that the abundance ratio of the sum of 
these isotopes to the isotope 238 is greater than the ratio of the isotope 235 to the 
isotope 238 occurring in nature. These terms were unchanged by the Amendment. 
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focus is considered as being primarily on the physical protection of shipments of 
nuclear material across national borders (i.e. international nuclear transports), 
provisions concerning criminalisation and international co-operation also apply to 
nuclear material in domestic use, storage and transport.32 

In the 1990s, questions relating to the adequacy of the CPPNM began to arise, in 
particular, since it did not cover major aspects of physical protection. Notably, while 
there were legally binding obligations to protect nuclear material used for peaceful 
purposes during international transport, there were none to protect nuclear material 
used for peaceful purposes in domestic use, storage and transport and to protect 
nuclear material and nuclear facilities used for peaceful purposes, against sabotage. 
In recognising its limited scope, the state parties to the CPPNM agreed to amend the 
Convention by adopting the Amendment at the “Conference to consider proposed 
amendments to the [CPPNM]” held at IAEA Headquarters in Vienna, from 4 to 8 July 
2005.33 

The Amendment requires no signature but is subject to ratification, acceptance 
or approval by two thirds of the CPPNM states parties. More particularly, it will enter 
into force in accordance with paragraph 2 of article 20 of the Convention, which 
reads:  

[t]he amendment shall enter into force for each State Party that deposits its 
instrument of ratification, acceptance or approval of the amendment on the 
thirtieth day after the date on which two thirds of the States Parties have 
deposited their instruments of ratification, acceptance or approval with the 
depositary. Thereafter, the amendment shall enter into force for any other 
State Party on the day on which that State Party deposits its instrument of 
ratification, acceptance or approval of the amendment. 

Pursuant to paragraph 2 of article 20, the total number of states parties required 
is a moving figure. Since there are currently 150 CPPNM states parties (the most 
recent joiner being Singapore on 22 October 2014, which also adhered to the 
Amendment on the same date), 100 of them are needed, 83 have done so and 
another 17 are required (these figures include Qatar, which most recently joined the 
Amendment on 11 November 2014). 

Following the aforementioned threefold scope of application of the CPPNM, the 
following areas are considered: 

1. The new physical protection requirements 

Whereas the obligations for physical protection under the CPPNM cover nuclear 
material used for peaceful purposes during international transport, the Amendment 
extends this scope to also cover nuclear material in domestic use, storage and 
transport and nuclear facilities used for peaceful purposes. According to new 
paragraph (d) of article 1 of the Amendment, a nuclear facility is defined as “a 
facility (including, associated buildings and equipment) in which nuclear material is 
produced, processed, used, handled, stored or disposed of, if damage to or 
interference with such facility could lead to the release of significant amounts of 
radiation or radioactive material”. 

                                                      
32. More particularly, paragraph 2 of article 2 provides that “[w]ith the exception of articles 3 

and 4 and paragraph 3 of article 5, th[e] Convention shall also apply to nuclear material 
used for peaceful purposes while in domestic use, storage and transport”. 

33. For additional information on the negotiating history and the Final Act of the Conference 
see IAEA (2005), supra note 6. Also, see Vez Carmona, M. (2005), “The International Regime on 
the Physical Protection of Nuclear Material and the Amendment to the Convention on the 
Physical Protection of Nuclear Material”, Nuclear Law Bulletin, No. 76, NEA, Paris, 
pp. 31-48. 
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In reflecting the importance of national responsibility for physical protection of 
nuclear material and nuclear facilities, the Amendment introduces a legal 
commitment to have and implement a physical protection regime covering the 
physical protection objectives as reflected therein. More particularly, it now provides 
in article 2A for a new “core” undertaking by each state party to “establish, 
implement and maintain a physical protection regime applicable to nuclear material 
and facilities under its jurisdiction”.34 Through this, the aim of the national regime 
is: protecting against theft and other unlawful taking of nuclear material; ensuring 
the implementation of measures to locate and, where appropriate, recovering 
missing or stolen nuclear material; protecting nuclear material and nuclear facilities 
against sabotage; and mitigating or minimising the radiological consequences of 
sabotage. Further, in implementing this undertaking, paragraphs (a)-(c) of new 
article 2A(2) provide that states parties shall: (a) establish and maintain an 
appropriate legislative and regulatory framework for physical protection; 
(b) establish or designate a competent authority responsible for its implementation; 
and (c) take other appropriate administrative measures necessary for the physical 
protection of such material and facilities. 

Additionally, the Amendment introduces a legal commitment covering the 
physical protection fundamental principles.35 More particularly, in implementing the 
above-mentioned provisions, each state party shall without prejudice to any other 
provisions of the Convention “apply insofar as is reasonable and practicable” 12 
“Fundamental Principles of Physical Protection of Nuclear Material and Nuclear 
Facilities” contained in paragraph 3 of new article 2A.36 This particular way of 
drafting the chapeau, “apply insofar as is reasonable and practicable”, was in 
recognition that a national physical protection regime could be different in each 
state.37 

With respect to the enhanced provisions on physical protection, the following 
points can be summarised: 

                                                      
34. Article 2(2) also provides that “[t]he responsibility for the establishment, implementation 

and maintenance of a physical protection regime within a State Party rests entirely with 
that State”. 

35. As mentioned in Part A of this article, these Objectives and Principles were first endorsed by 
the IAEA in September 2001. The “Final Report of the Expert Meeting of 2001” recommended 
that one of subjects that should be covered in a “well-defined amendment” of the CPPNM, 
was the incorporation of the fundamental principles. In fact, during the meetings of the 
Open-ended Group of Experts a vast amount of efforts was spent in seeking consensus 
on the precise way to cover them. While the Open-ended Group of Experts agreed that 
the fundamental principles should be kept together as a whole and the language of them 
should not be modified, how they should be introduced into the text of the Convention 
was an issue on which the Open-ended Group of Experts was unable to reach agreement 
prior to the July 2005 Amendment Conference. 

36. Fundamental Principle A – Responsibility of the State; Fundamental Principle 
B – Responsibilities During International Transport; Fundamental Principle C – Legislative and 
Regulatory Framework; Fundamental Principle D – Competent Authority; Fundamental 
Principle E – Responsibility Of The License Holders; Fundamental Principle F – Security 
Culture; Fundamental Principle G – Threat; Fundamental Principle H – Graded Approach; 

Fundamental Principle I – Defence In Depth; Fundamental Principle J – Quality Assurance; 
Fundamental Principle K – Contingency Plans; and Fundamental Principle L – Confidentiality. 

37. It should also be noted that a state party, taking into account the nature of the material, its 
quantity and relative attractiveness and the potential radiological and other consequences 
associated with any unauthorised act directed against it and the current evaluation of 
the threat against it, may reasonably decide that nuclear material does not need to be subject 
to the established physical protection regime (new article 2A(4)(a) of the Amendment). 
However, the Amendment provides that “such nuclear material should be protected in 
accordance with prudent management practice” (new article 2A(4)(b) of the Amendment). 
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−  There are no changes per se to the international nuclear transport 
provisions in the CPPNM. Both instruments in the same way continue to 
categorise nuclear material and the levels of physical protection for such 
transports (annexes I and II of the CPPNM). It should be noted however 
that these levels are not applicable to nuclear material used for peaceful 
purposes in domestic use, storage and transport. 

−  However, the Amendment now applies to the physical protection of 
nuclear material used for peaceful purposes in domestic use, storage and 
transport and nuclear facilities used for peaceful purposes. 

−  Finally, the Amendment also provides for a new “core” undertaking to 
establish, implement and maintain a physical protection regime 
applicable to such material and facilities. 

2. New and extended criminalisation provisions 

As concerns the criminalisation provisions, CPPNM states parties are required to 
bring under their jurisdiction and make punishable under their national law, 
specified acts as offences, including, theft and robbery of nuclear material (article 7), 
and to submit offenders for prosecution under domestic law or to extradite them in 
accordance with the aut dedere aut judicare principle (articles 11 and 12). The 
Amendment has the same requirements but introduces new and extended offences. 
In particular, the new provisions on what may be considered as being “illicit 
trafficking” or “smuggling” of nuclear material,38 and “sabotage” of a nuclear facility 
or threat thereof,39 are significant additions and are a reflection of the threats that 
existed at the time of adoption and continue to do so. The Amendment also 
introduces new ancillary offences of organising or directing the commission of an 
offence or contributing to its commission (new article 7.1(j) and (k)). These two new 
forms of criminal liability were first addressed in the Terrorist Bombings 
Convention. Also, whereas the ancillary crimes of threat, attempt and participation 
were already covered by the CPPNM, the Amendment further extends their 
application to the relevant main offences in the Convention (new article 7.1(g), (h) 
and (i)). Thus, the Amended Convention covers offences that have been committed, 
threatened, attempted, participated in, ordered, directed or contributed to. Further, 
the offences relating to an act constituting the unlawful taking of nuclear material 
(amendment to article 7.1(a)), “sabotage” (new article 7.1(e)) and a threat to use 
nuclear material (amendment to article 7.1(g)(i)) were expanded to include 
“substantial damage to the environment”. 

                                                      
38. New sub-paragraph (d) of paragraph 1 of article 7 provides that this is “an act which 

constitutes the carrying, sending, or moving of nuclear material into or out of a State without 
lawful authority”. 

39. Pursuant to new sub-paragraph (e) of paragraph 1 of article 7 this is: 
an act directed against a nuclear facility, or an act interfering with the operation of a 
nuclear facility, where the offender intentionally causes, or where he knows that the 
act is likely to cause, death or serious injury to any person, or substantial damage to 
property or to the environment by exposure to radiation or release of radioactive 
substances, unless the act is undertaken in conformity with the national law of the 
State Party in the territory of which the nuclear facility is situated. 

 Note that the defined term “sabotage” was not used in the criminalisation provisions but 
was used however in the new article 5 dealing with international co-operation in the event of 
sabotage or threat thereof. 
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Although there are no changes per se to the CPPNM’s provisions on jurisdiction 
(article 8),40 detention (article 9), prosecution/extradition (articles 11 and 12), fair 
treatment (article 12) and mutual legal assistance i.e. assistance in connection with 
criminal proceedings (article 13), these provisions are now applicable with regard to 
the Amendment’s new and extended offences. It is important therefore to ensure 
that they are fit for purpose. In this regard, obligations of the states parties to the 
Amended Convention with respect to the new and extended offences, include taking 
measures to establish jurisdiction, ensuring an alleged offender does not leave the 
country, treating them fairly, extraditing or prosecuting them and affording to other 
states parties the greatest measure of mutual legal assistance. 

3. Enhanced international co-operation 

The CPPNM establishes various forms of international co-operation, assistance, 
co-ordination and information exchange amongst states parties, intergovernmental 
organisations (which would include the IAEA although not expressly provided for) 
and in certain limited instances, with certain non-states parties, i.e. informing of 
any theft, robbery or other unlawful taking of nuclear material or credible threat 
thereof (see paragraph 2.a of article 5). These can be considered in three core areas 
of nuclear security, namely, prevention, detection and response.  

It provides, for example, for co-operation and consultation between states 
parties and with international organisations on obtaining guidance on the design, 
maintenance and improvement of physical protection systems for nuclear material 
during international transport (article 5.3). In addition, it also provides for states 
parties to inform the depositary of their implementing laws and regulations and for 
the depositary to communicate such information periodically to all states parties 
(article 14.1). Further, those states parties that prosecute an alleged offender are 
obliged to communicate the final outcome of the proceedings to the states directly 
concerned and to the depositary who shall inform all states (article 14.2). Further, it 
provides a basis for co-operation, assistance and the provision of information 
between states parties and as mentioned with certain non-states parties and 
international organisations in recovery and protection in the case of theft, robbery or 
any other unlawful taking of nuclear material or of credible threat thereof, as well as 
the exchange of information, for example, to protect threatened nuclear material 
(article 5). Additionally, it also establishes assistance between states parties in 
connection with criminal proceedings, i.e. mutual legal assistance (article 13). 

The Amendment enhances the scope of the CPPNM’s existing provisions on 
international co-operation, assistance, co-ordination and information exchange. In 
particular, it now enables direct co-operation and consultation between states 
parties or as now expressly stated, through the IAEA (and other relevant 
international organisations) with a view to obtaining guidance on the design, 
maintenance and improvement of physical protection systems for nuclear material 
in domestic use, storage and transport (new article 5.5). Further, it now importantly 
provides a basis for co-operation in the case of a credible threat of sabotage of 
nuclear material or nuclear facilities or in the actual case thereof (new article 5.3). 

                                                      
40. The three mandatory rules for determining jurisdiction provided for in article 8 are: (i) 

the territorial principle, i.e. when the offence is committed in the territory of that state or 
on board a ship or aircraft registered in that state; (ii) the nationality principle (active 
nationality principle), i.e. when the alleged offender is a national of that state; (iii) and 
the jurisdiction applying the aut dedere aut judicare principle. In addition, a fourth rule 
enables the optional establishment of jurisdiction in relation to the nature of the offence. 
More particularly, article 8.4 enables a state party to establish its jurisdiction over an 
offence when it is involved in the international transport of nuclear material as the exporting 
or importing state. 
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Also, the convening by the depositary of a conference of states parties five years 
after the entry into force of the Amendment is now provided for (amended article 
16.1).41 The purpose of this conference will be to review the implementation of the 
Amended Convention, as well as its adequacy as concerns the preamble, the 
operative provisions and the annexes in light of the then prevailing situation. The 
Amendment also extends the national points of contact foreseen in the CPPNM, to 
those dealing with matters within the extended scope of the Amended Convention 
(amended article 5.1).42 

On a final point, the Amendment specifically confers a number of functions on 
the IAEA in addition to those already foreseen under the Convention, which include 
the usual depositary functions such as periodically communicating information 
provided by states parties on laws and regulations that give effect to the CPPNM 
(article 14(1)).43 The IAEA will carry out these additional functions on request.44 

4. Other new and enhanced provisions of the Amendment 

Other new and enhanced provisions of the Amendment, include, a number of new 
preambular paragraphs and new definitions of nuclear facility and sabotage (new 
articles 1(d) and (e)), as well as new purposes and scope (new article 1A). There are 
also amendments to the provision regarding the obligation to provide information 
concerning criminal proceedings (article 14.3) and a new provision regarding the 
transfer of nuclear technology (article 13A).45 In addition, the Amendment introduces 
a new provision that explicitly excludes from the scope of the Amended Convention 
“activities of armed forces during an armed conflict […] the activities undertaken by 
military forces of a State in the exercise of their official duties, inasmuch as they are 
governed by other rules of international law” (new article 2.4(b)). This so-called 
“carve-out” was only possible after the inclusion of corresponding language that 
confirmed that “[n]othing in the Convention shall be construed as a lawful 
authorization to use or threaten to use force against nuclear material or nuclear 
facilities used for peaceful purposes” (new article 2.4(c)). It is recalled that the 

                                                      
41. Note that the CPPNM includes a similar provision and a “Review Conference” was a held 

at IAEA Headquarters from 29 September to 1 October 1992. 
42. Article 5.1 of the Amendment provides that “States Parties shall identify and make known to 

each other directly or through the International Atomic Energy Agency their point of contact 
in relation to matters within the scope of this Convention”. Note that the existing article 5.1 
provides that “States Parties shall identify and make known to each other directly or through 
the International Atomic Energy Agency their central authority and point of contact having 
responsibility for physical protection of nuclear material and for co-ordinating recovery and 
response operations in the event of any unauthorized removal, use or alteration of nuclear 
material or in the event of credible threat thereof”. There is no longer, as in the CPPNM, a 
reference to the “central authority” since it is unlikely that there would be such an authority 
dealing with matters within the extended scope of the Amended Convention. 

43. See IAEA (2011), “The International Legal Framework for Nuclear Security: IAEA 
International Law Series No. 4”, IAEA Doc.GOV/INF/521, January 2011, which informed the 
IAEA Board of Governors of the IAEA’s functions upon entry into force of the CPPNM on 8 
February 1987. For example, under article 5(1) of the CPPNM, the IAEA is obliged to make 
known any information it has received regarding states parties’ designated central 
authorities and points of contact having responsibility for physical protection of nuclear 
material and for co-ordinating recovery and response operations in the event of any 
unauthorised removal, use or alteration of nuclear material or in the event of a credible 
threat thereof. 

44. They are set out in IAEA document GOV/2005/51/Corr.1 of 17 August 2005. On 9 September 
2005, the IAEA Board of Governors approved these additional functions and authorised 
the Director General to implement them within available resources. 

45. It states that “[n]othing in th[e] Convention shall affect the transfer of nuclear technology 
for peaceful purposes that is undertaken to strengthen the physical protection of nuclear 
material and nuclear facilities”. 
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aforementioned exclusion was one of the most debated and controversial during the 
processes leading to the Amendment and was the subject of considerable discussion 
during the negotiations of the UN Nuclear Terrorism Convention. 

Finally, new article 11A of the Amendment eliminates the possibility to refuse to 
extradite an alleged offender for crimes considered to be political in nature in order 
to protect him/her against the possibility that extradition requests are for politically 
motivated prosecutions (i.e. the political offence exception in relation to the 
specified offences).46 For the purposes of extradition and mutual legal assistance, 
therefore, the offences cannot be considered as political offences, or related to a 
political offence or inspired by political motives. As such, requests for extradition or 
mutual legal assistance cannot be rejected for these political factors. This approach 
is also enshrined in the Terrorist Bombings Convention, the Nuclear Terrorism 
Convention and the aforementioned relevant IMO and ICAO instruments. 
Immediately following this article, new article 11B is added, which expressly 
declares that there is no obligation to extradite or to afford mutual legal assistance, 
if the requested state party has substantial grounds for believing that the request for 
extradition or for mutual legal assistance has been made for the purpose of 
prosecuting or punishing a person on account of that person’s race, religion, 
nationality, ethnic origin or political opinion or that compliance with the request 
would cause prejudice to that person’s position for any of these reasons.47 These 
articles should also be considered together with the aforementioned existing article 
12 of the CPPNM on fair treatment.48 

PART C. IAEA’s legislative and technical assistance: modalities for implementation of 
the CPPNM and Amendment 

Since the adoption of the Amendment in 2005, the IAEA Secretariat has sought to 
facilitate its entry into force and implementation, in particular, through the on-going 
provision of legislative assistance by the OLA. Additionally, the Amendment’s 
substantive technical aspects, in particular, the new physical protection 
requirements have been addressed through the provision of comprehensive 
assistance by the NSNS.  

                                                      
46. It states that: 

[n]one of the offences set forth in article 7 shall be regarded for the purposes of 
extradition or mutual legal assistance, as a political offence or as an offence 
connected with a political offence or as an offence inspired by political motives. 
Accordingly, a request for extradition or for mutual legal assistance based on such 
an offence may not be refused on the sole ground that it concerns a political 
offence or an offence connected with a political offence or an offence inspired by 
political motives. 

It is also noted that paragraph 3(g) of UNSCR 1373 (2001) states “that claims of political 
motivation are not recognized as grounds for refusing requests for the extradition of 
alleged terrorists”. 

47. It states that: 
[n]othing in th[e] Convention shall be interpreted as imposing an obligation to 
extradite or to afford mutual legal assistance, if the requested State Party has 
substantial grounds for believing that the request for extradition for offences set 
forth in article 7 or for mutual legal assistance with respect to such offences has 
been made for the purpose of prosecuting or punishing a person on account of 
that person’s race, religion, nationality, ethnic origin or political opinion or that 
compliance with the request would cause prejudice to that person’s position for 
any of these reasons. 

48. It states that “[a]ny person regarding whom proceedings are being carried out in connection 
with any of the offences set forth in article 7 shall be guaranteed fair treatment at all stages of 
the proceedings”. 
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1. IAEA Nuclear Security Plan 

In the aftermath of the events of 11 September 2001, the first concerted and 
comprehensive nuclear security plan of the IAEA was approved in principle by the 
Board of Governors for three years in March 2002.49 At the same time, the Board also 
approved the creation of a voluntary funding mechanism, the Nuclear Security Fund 
(NSF), in order to help implement actions under the plan.50 

Pursuant to this and subsequent plans,51 the IAEA has assisted its member 
states, upon request, in their efforts to establish effective and sustainable national 
nuclear security regimes, including, the physical protection of nuclear material and 
nuclear facilities.52 The objective of the latest plan:53 

is to contribute to global efforts to achieve effective security wherever 
nuclear and other radioactive material is in use, storage and/or transport, 
and of associated facilities by supporting States, upon request, in their efforts 
to meet their national responsibilities and international obligations, to 
reduce risks and to respond appropriately to threats. 

In the context of supporting the nuclear security legal framework, an objective is 
“[t]o assist in the development and promotion of a comprehensive and global 
nuclear security framework, and in particular adherence to and implementation of 
the 2005 Amendment […], including, through the provision of corresponding 
legislative assistance”.54 In this context, the Plan identifies that an outcome will be 
“[w]ider adherence to, and effective implementation by States of, the relevant legally 

                                                      
49. In discussing the Nuclear Security Plan, it is recalled that the 46th IAEA General Conference 

in September 2002, inter alia, “consider[ed] the need to continue to devote attention to the 
potential implications of terrorist acts for the security of nuclear materials, nuclear 
facilities and other radioactive materials, and emphasiz[ed] the importance of physical 
protection, measures against illicit trafficking and national control systems for ensuring 
protection against nuclear terrorism and other malicious acts”. IAEA (2002), “Nuclear 
Security – Progress on Measures to Protect Against Nuclear Terrorism: Measures to Improve 
Nuclear Security and Protect Against Nuclear Terrorism”, IAEA Doc. GC(46)/RES/13, para. (d). 

50. During the period of the first three Nuclear Security Plans, funding relied in large part on 
extra-budgetary contributions. Although recent increases in the IAEA Regular Budget 
have facilitated programme implementation, the IAEA continues to have a high reliance 
on extrabudgetary contributions to the NSF. Expenditure in the period 1 July 2013 to 
30 June 2014 was EUR 20.9 million. 

51. Further three-year Nuclear Security Plans were approved by the IAEA Board of Governors 
in 2005 (IAEA (2005), “Nuclear Security – Measures to Protect Against Nuclear Terrorism: 
Progress Report and Nuclear Security Plan for 2006-2009”, IAEA Doc. GC(49)/17, 23 September 
2005) and in 2009 (IAEA (2009), “Nuclear Security Plan 2010-2013”, IAEA Doc. GOV/2009/54-
GC(53)/18, 17 August 2009). These decisions of the Board were subsequently supported by 
the annual resolutions of the General Conference (GC(49)/RES/10 and GC(53)/RES/11, 
respectively). 

52. It is also noted that in part III.9 of the United Nations Global Counter-Terrorism Strategy, 
the UN General Assembly encouraged the IAEA “to continue [its] efforts […] in helping 
States to build capacity to prevent terrorists from accessing nuclear […] or radiological 
materials, to ensure security at related facilities, and to respond effectively in the event 
of an attack using such materials”. “The United Nations Global Counter-Terrorism Strategy”, 
GA Res. 60/288, UN GAOR, 60th Sess., UN Doc. A/RES/60/288 (2006). 

53. IAEA (2013), “Nuclear Security Plan 2014-2017”, IAEA Doc. GOV/2013/42-GC(57)/19 (“the 
Plan”). In September 2013, the 57th General Conference endorsed the Board’s decision to 
approve the Plan. See IAEA (2013), “Nuclear Security”, IAEA Doc. GC(57)/RES/10. The Plan 
covers seven programme elements, namely: Information Collation and Assessment; External 
Coordination; Supporting the Nuclear Security Framework Globally; Coordinated Research 
Projects; Assessment through Self-assessment and/or through Peer Review Missions; Human 
Resources Development; and Risk Reduction and Security Improvement. 

54. See The Plan, p. 8, part E.3, “Supporting the Nuclear Security Framework Globally”. 
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binding and non-binding international legal instruments, focusing on the entry into 
force of the 2005 Amendment to the CPPNM”. In this regard, the Nuclear Security 
Plan specifies that a performance indicator will be the “[n]umber of States adhering 
to international legal instruments on nuclear security”. 

2. IAEA legislative assistance programme 

OLA has provided legislative assistance to IAEA member states since its inception in 
1957. This assistance has been provided in a systematic and structured manner 
since 1997 when a dedicated legislative assistance programme was established. 

i. “3S” approach to comprehensive nuclear law 

Almost ten years ago, the work of OLA was intensified and strengthened through an 
enhanced legislative assistance programme, which follows a comprehensive 
approach to nuclear law (or the so‐called “3S” approach). The term reflects the three 
technical areas that need to be addressed in establishing an adequate national 
legislative and regulatory framework to ensure the safe, secure and peaceful uses of 
nuclear energy and ionising radiation, namely: safety, security and safeguards, as 
well as civil liability for nuclear damage. 

In this context, it is recalled that legal provisions taken to address one of these 
key areas can contribute to addressing the others as well. This approach not only 
recognises the complex interrelationships, as well as the areas of coexistence and 
diversity of the relevant international legal instruments but also provides for their 
practical implementation – so that they may be given effect in a national legislative 
framework. In the context of national nuclear law, this approach emphasises the 
interrelationships between safety and security and safeguards, as well as nuclear 
liability. In terms of national implementation the major contribution of the 
3S approach is to help legislative drafters to avoid gaps, overlaps and inconsistencies 
in the law as well as unduly complex or poorly organised laws that can create 
problems of interpretation or application. However, there is no one size fits all 
approach. Historical factors and legislative practicalities are some of the bases for 
determining the overall structure of a state’s nuclear law. 

ii. Activities 

The legislative assistance programme includes a combination of national and 
regional training courses and seminars, bilateral assistance in drafting national 
laws, training of individuals and the development of reference material, including, 
on the assessment and drafting of comprehensive national nuclear legislation. On 
average, the IAEA assists about 25 member states in reviewing their national laws 
and trains about 200 individuals in nuclear law each year.55 

                                                      
55. The legislative assistance programme continues to be well received by IAEA member 

states. For example, the IAEA General Conference has for a number of years “[r]equest[ed] the 
Secretariat to continue to assist, upon request, Member States, particularly Member States 
considering and/or embarking on a nuclear power programme, in developing and improving 
their national infrastructure, including, legislative and regulatory frameworks, for nuclear, 
radiation, transport and waste safety”. IAEA (2013), “Measures to strengthen international 
cooperation in nuclear, radiation, transport and waste safety”, IAEA Doc. GC(57)/RES/9. It 
is expected that the demand for assistance will continue to increase, not only because 
there is a growing number and complexity of international instruments adopted in the 
areas of safety and security, but also because this demand is driven by the interest of so‐
called “newcomer countries”, i.e. countries that are embarking on new nuclear power 
programmes. Currently, these countries include, for example: Bangladesh, Belarus, Jordan, 
Nigeria, Poland, Turkey, Viet Nam and the United Arab Emirates (UAE). Moreover, these 
countries need to establish adequate legislative frameworks for their planned nuclear 
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A number of these activities are relevant to CPPNM states parties that are 
considering adhering to and implementing the Amendment. For example, such 
states parties have taken advantage of the IAEA’s strengthened and consolidated 
group legal training activities. Since 2011, the annual Nuclear Law Institute (NLI), 
which is a dedicated and comprehensive two‐week course on nuclear law, is held in 
Vienna. The NLI aims at helping professionals from IAEA member states in 
developing and maintaining national nuclear legislation, including that on nuclear 
security.56 It is a good opportunity to gain a further understanding of the Amendment 
and the other instruments comprising the international legal framework on nuclear 
security. 

Further, a number of CPPNM states parties have received OLA’s dedicated 
awareness missions and seminars implemented to raise awareness about the 
importance of adhering to the international legal instruments, including, the 
Amendment, for high-level officials. In addition, CPPNM states parties, such as 
Lesotho in 2012; Cuba and Malta in 2013; and Dominican Republic, Ireland and 
Singapore (which also joined the CPPNM), on 22 September 2014, have availed 
themselves of the opportunity to deposit their instruments of ratification, 
acceptance or approval to the CPPNM Amendment at the IAEA Treaty Event, which 
is held annually since 2011 during the margins of the IAEA General Conference.57 

Finally, useful publications for CPPNM states parties considering adhering to and 
implementing the Amendment are the two volumes of the IAEA Handbooks on 
Nuclear Law: the first, the Handbook on Nuclear Law, published in 2003 endeavours to 
explain the overall character of nuclear law, including, the legislation on nuclear 
security, the above-mentioned processes by which such a law is developed and 
applied and the related issues. Chapters 1-3 of this Handbook, contain material 
relating to the legislative process for nuclear law and the institutional arrangements 
for implementing the law through a regulatory body (or regulatory bodies), 
including, its primary functions of licensing, inspection and enforcement. The 
second volume, the Handbook on Nuclear Law: Implementing Legislation (Volume II, 
Handbook on Nuclear Law), published in 2010, is developed as a practical aid to 
legislative drafting by focusing on the practical side of drafting national nuclear 
laws. More particularly, it includes model provisions covering the subject area under 
consideration, such as the physical protection of nuclear material and nuclear 
facilities and criminalisation. 

3. Technical assistance 

Turning to the technical assistance that may be made available to assist states, upon 
request, to implement the Amendment, under its Nuclear Security Plan 2014-2017, 
the NSNS has a number of modalities for assistance, including, the establishment of 
nuclear security guidance and the provision for their application through, inter alia, 
information exchange, co-ordinated research projects, education and training on an 
international, regional and national basis, peer review and advisory services.58 One 

                                                                                                                                                                          
power programmes, which, inter alia, implements their relevant international obligations 
(and commitments) such as those pursuant to the CPPNM and its Amendment. 

56. The first session of the NLI was held in November 2011, the second session in October 
2012, the third in October 2013, and the fourth session in October 2014. More information 
on the NLI can be found at IAEA (2013), “About NLI”, http://ola.iaea.org/ola/nli/about.html. 

57. OLA is also in the process of further enhancing outreach capabilities through, inter alia, 
the development of new online training material and a third volume of the Handbook on 
Nuclear Law, which will cover the various areas of the law that are relevant for nuclear 
power development (and are beyond the regulatory matters covered in the previous two 
volumes). 

58. Further comprehensive information about the work of the NSNS is available at: www-
ns.iaea.org/security/. 



ARTICLES 

26                                                                                                                                                               NUCLEAR LAW BULLETIN No. 94/VOL. 2014/2, NEA No. 7183,  OECD 2014 

service in particular, the International Physical Protection Advisory Service (IPPAS) 
missions is designed to help states in assessing and strengthening the effectiveness 
of their physical protection regimes. IPPAS missions, inter alia, carry out detailed 
reviews of the legal and regulatory basis for the physical protection of nuclear 
activities in the requesting State and its compliance with the obligations of the 
CPPNM and Amendment. In addition, the International Nuclear Security Service 
(“INSServ”) mission serves as a unique mechanism to help identify a state’s broad 
nuclear security requirements and the measures needed to meet them. 

4. Internal Plan of Action regarding the Amendment 

While the provision of ongoing legislative and technical assistance has helped 
adherence to and implementation of the Amendment,59 it was recognised that more 
targeted activities were needed. Firstly, in December 2010 a dedicated topical 
meeting on sharing national experiences on ratification and implementation of the 
Amendment, was held at IAEA Headquarters and attended by 55 CPPNM States 
Parties. In late 2011, the IAEA Secretariat through OLA and NSNS, decided to 
significantly enhance efforts to bring the CPPNM Amendment into force by 
formalising joint efforts in the form of an internal Secretariat Plan of Action on 
Facilitating Adherence to and Implementation of the Amendment. It defines a 
number of actions and presents a more systematic and targeted approach of the 
Secretariat towards CPPNM states parties. To date, key activities have included: 

− Ad-hoc high-level dialogue: the focus is to encourage CPPNM states 
parties to join the Amendment and if needed to request IAEA assistance. 

−  National and regional workshops (high level): a number of workshops 
have been held with the aim of increasing awareness of the Amendment, 
including, its technical and legal requirements. These events have 
provided a forum to exchange views and information in order to facilitate 
the adherence to and implementation of the Amendment. They have also 
provided an increased awareness of the relevant IAEA legislative 
assistance and technical activities available to states. These events were 
attended by policy officials and lawmakers, regulatory representatives, 
law enforcement and other competent authorities that play a key role in 
the establishment and/or implementation of the legal and technical 
requirements.60 

−  Training on legal requirements and technical measures: training on the 
legal requirements and technical measures that need to be addressed in 
connection with the Amendment and its effective implementation has 
been provided to states. 

−  Country specific plans of action: in parallel to the above activities, country 
specific plans of action have also been developed, upon request. These 
plans have identified a tailored set of actions for each requesting CPPNM 

                                                      
59. Out of the current 83 contracting states to the Amendment, nearly three quarters, 61, joined 

since 2009. In 2009, 11 CPPNM states parties joined; in 2010, 12 CPPNM states parties; in 2011, 
7 CPPNM states parties; in 2012, 9 CPPNM states parties; in 2013, 10 CPPNM states parties; and 
finally, in 2014 at the time of writing, 12 CPPNM states parties joined the Amendment. 

60. During 2011-2013, the Agency organised a total of four regional workshops in Africa, Asia, 
Latin America and Europe and one workshop focusing on the French-speaking CPPNM 
states parties in Africa to foster information exchange to facilitate states’ adherence to 
and implementation of the Amendment. Through these workshops, the Agency reached 
out to more than 50 CPPNM states parties. In 2014, a further sub-regional workshop was 
held in in Mexico for CPPNM states parties in Latin America and the Caribbean. Further 
events are planned for later in 2014 and in 2015. 
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state party in order to assist in its adherence to and effective 
implementation of the Amendment. These plans are integrated into 
Integrated Nuclear Security Support Plans (INSSPs), which are bilateral 
integrated plans for nuclear security improvements and assistance 
covering all aspects of physical protection and nuclear security, between 
the IAEA and a member state.61 

− Development of promotional guidance: guidance has addressed, in 
particular, relevant provisions of the Amendment and the need for 
countries to establish and maintain an appropriate national nuclear 
security infrastructure. These materials were made available during 
various outreach activities.62 

Further to the implementation of the Plan of Action, more than 30 states joined 
the Amendment. The Secretariat further strengthened its activities and identified 
additional actions in 2014. These new actions are focused on a number of priority 
countries.63 The purpose of the enhanced action is to further accelerate the outreach 
to CPPNM states parties. As part of these activities, a Seminar on the Promotion of 
the Entry into Force of the 2005 Amendment to the CPPNM was held at the IAEA 
Headquarters, 12-13 June 2014. The Seminar focused on a range of topics central and 
related to assisting CPPNM states parties take the steps necessary to adhere to and 
implement the Amendment. During the opening session, significantly the 
representatives of altogether five CPPNM states parties stated that they were in the 
final stage of adhering to the Amendment and the necessary instruments were to be 
deposited in due course with the depositary.64 

On a final note, a new development being pursued is the convening in 2015, for 
the first time, of a meeting of the points of contact referred to in paragraph 1 of 
article 5 of the CPPNM. Meetings of representatives of states are foreseen in other 
international legal instruments such as the obligatory review meetings under the 
CNS and the Joint Convention, as well as the biennial meetings of the competent 
authorities identified under the Notification Convention and the Assistance 
Convention. There are also the meetings held pursuant to the legally non-binding 
Code of Conduct on the Safety and Security of Radioactive Sources (and the 
supplementary Guidance on the Import and Export of Radioactive Sources)65 and the 

                                                      
61. For more information on INSPPs see IAEA (2013), “Integrated Nuclear Security Support 

Plan (INSSP)”, www-ns.iaea.org/security/inssp.asp. 
62. Other guidance is available at IAEA (2014), Nuclear Security, http://www-ns.iaea.org/security. 
63. More particularly, those CPPNM states parties that had made positive statements regarding 

their intention to join the Amendment (for example, at the last IAEA General Conference or 
at the 2013 International Conference on Nuclear Security: Enhancing Global Efforts, held 
at IAEA Headquarters, 1-5 July 2013), whether they already had or were working on 
developing the needed implementing legislation, whether they were already Party to 
(and implemented) the Nuclear Terrorism Convention and whether they had requested 
IAEA assistance, such as in the form of a national workshop on the Amendment. 

64. See IAEA Press Release (2014), “Securing Nuclear Materials – The Way Forward: IAEA Director 
General Encourages States to Improve Nuclear Security”, www.iaea.org/newscenter/news/ 
2014/cppnm.html. To date, four of these countries deposited the necessary instruments with 
the depositary. 

65. IAEA Doc. INFCIRC/663, 29 December 2005. For the text of the revised 2012 edition of the 
guidance see IAEA (2012), “Guidance on the Import and Export of Radioactive Sources”, 
IAEA Doc. IAEA/CODEOC/IMO-EXP/2012, IAEA, Vienna. 
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legally non-binding Code of Conduct on the Safety of Research Reactors.66 These 
processes and mechanisms have been considered to be extremely successful as 
they, for example, provide opportunities for international co-operation and 
mechanisms for improving nuclear safety. It is hoped therefore that this new 
initiative will provide a further opportunity to enhance relevant co-operation 
between states and implementation of the CPPNM and in the future the 
Amendment. 

PART D. Observations and challenges in facilitating the entry into force and 
implementation of the Amendment 

A number of observations and challenges associated with adhering to and 
implementing the Amendment have been identified. In the context of the 
aforementioned outreach activities of the IAEA, some CPPNM states parties highlight 
delays in the legislative processes caused, for example, due to changes in 
government, as a reason for deferring adherence and implementation. Although 
many CPPNM states parties support the Amendment in principle, a need to deal 
with other more pressing priorities was highlighted. In addition, some cited a lack of 
co-ordination among key authorities and other persons and institutions having an 
interest in the nuclear field (i.e. stakeholders), during the national legislative 
process. A challenge in some CPPNM states parties is the need to sensitise key 
stakeholders such as relevant ministries, on the main provisions of the Amendment. 
In this respect, articulating the benefits of joining the Amendment appears to be 
essential. 

Significantly, in some CPPNM states parties, particularly those without nuclear 
material and nuclear facilities, there needs to be a better understanding of the 
potential relevance of the CPPNM Amendment. Further, since they are already party 
to the existing CPPNM and the Terrorist Bombings Convention and/or the Nuclear 
Terrorism Convention, they consider it unnecessary to join the CPPNM Amendment 
as they consider that the relevant offences are already criminalised and 
mechanisms already exist for legal assistance pursuant to those instruments. The 
lack of participation of a number of nuclear power countries was also highlighted as 
a disincentive to joining the Amendment. Another challenge in some CPPNM states 
parties is the deficiency in the legal and technical expertise and financial resources 
needed, particularly, for the full and effective implementation of the Amendment, 
such as legislative drafting. Coupled to this issue is the perception regarding the 
number and complexity of the international legal instruments on nuclear security 
and how to bring them together at the national level. 

Some of these observations and challenges need to be further explored. Clearly, 
some can only be tackled directly by the states themselves, such as the need to 
prioritise the treaty, to provide greater resources, to delineate responsibilities and to 
enhance co-ordination between key stakeholders, such as through co-operation in 
the national threat assessment and the design basis threat (DBT) definition. At the 
same time, it is also apparent that there is a continuing need for capacity building 
and assistance in many areas, such as through the provision of IAEA legislative and 
technical assistance. 

                                                      
66. See IAEA (2004), “Measures to Strengthen International Cooperation in Nuclear, Radiation 

and Waste Safety”, IAEA Doc. GC(48)/RES/10/A, 8 September 2004, which welcomed the 
adoption of the Conduct of Conduct by the Board of Governors in March 2004. For the text 
of the Code of Conduct see IAEA (2006), “Code of Conduct on the Safety of Research Reactors”, 
IAEA Doc. IAEA/CODEOC/RR/2006, IAEA, Vienna. 
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1. Importance of the Amendment 

Before considering these matters further, however, it is important to highlight that 
the significance and importance of the Amendment continues to be highlighted in 
various forums. For example, at the 58th IAEA General Conference held in September 
2014, all IAEA member states and CPPNM states parties that have not yet done so 
were once again respectively encouraged and called upon to join the Amendment as 
soon as possible. Further, these CPPNM states parties were also once again 
encouraged to act in accordance with the objectives and purposes of the 
Amendment until it enters into force.67 In addition, the UN General Assembly has: 

urged all States that have not yet done so to consider, as a matter of priority 
and in accordance with UNSCR 1373 (2001) […], becoming parties to the […], 
the Amendment to the Convention on the Physical Protection of Nuclear 
Material, and call[ed] upon all States to enact, as appropriate, the domestic 
legislation necessary to implement [its] provisions […]68 

Further, it is recalled that in Paragraph 63 of the Final Document of the 2010 Review 
Conference of the Parties to the Treaty on the Non-Proliferation of Nuclear Weapons 
(NPT), “[t]he Conference encourage[d] all States that ha[d] not yet done so to become 
party to the Convention on the Physical Protection of Nuclear Material and to ratify 
its amendment so that it may enter into force at an early date” (NPT/CONF.2010/50 
(Vol. I). In addition, the need for states to join the Amendment is also reflected in the 
Declaration adopted by Ministers at the important International Conference on 
Nuclear Security: Enhancing Global Efforts, held at IAEA Headquarters, last July.69 In 
that Declaration, the Ministers “[i]nvite[d] States that have not yet done so to 
become party to and fully implement the Convention on the Physical Protection of 
Nuclear Material (CPPNM) and its 2005 Amendment […]” (see paragraph 9 of the 
Declaration). Also, in the United Nations Global Counter-Terrorism Strategy 
(A/RES/60/288), adopted by the UN General Assembly on 8 September 2006, 
UN member states reaffirmed the importance of existing international 
counter-terrorism instruments, which would include the CPPNM Amendment, by 
pledging to consider becoming parties to them without delay and implementing 
them. In addition, positive statements can be found in the outcome documents of 
the three Nuclear Security Summits held since 2010.70 Significantly, pursuant to 
UNSCR 1372 (2001), all states are urged to join the CPPNM Amendment and the other 
universal anti-terrorism instruments, such as the CPPNM and the UN Nuclear 

                                                      
67. See IAEA (2005), supra note 6. Note that article 18 of the Vienna Convention on the Law of 

Treaties states that: 
[a] State is obliged to refrain from acts which would defeat the object and purpose 
of a treaty when: (a) it has signed the treaty or has exchanged instruments 
constituting the treaty subject to ratification, acceptance or approval, until it shall 
have made its intention clear not to become a party to the treaty; or (b) it has 
expressed its consent to be bound by the treaty, pending the entry into force of the 
treaty and provided that such entry into force is not unduly delayed. 

 Vienna Convention on the Law of Treaties, supra note 6, at art. 18. 
68. “Measures to eliminate international terrorism”, GA Res. 67/99, UN GAOR, 67th Sess., UN 

Doc. A/RES/67/99 (2013). 
69. IAEA (2013), “International Conference on Nuclear Security: Enhancing Global Efforts – Report 

by the Director General”, IAEA Doc. GOV/INF/2013/9-GC(57)/INF/6, IAEA, Vienna, Austria, 1-5 
July 2013. 

70. The 2014 Nuclear Security Summit, The Hague, Netherlands; the 2012 Nuclear Security 
Summit, Seoul, South Korea; and the 2010 Nuclear Security Summit, Washington, USA. 
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Terrorism Convention.71 In light of the above, a reason why the CPPNM Amendment 
has not yet entered into force is not that states consider it as unimportant. 

2. High threshold requirement for entry into force and participation of states 

Rather, the current high status of adherence by 150 states to the CPPNM, together 
with the aforementioned two-thirds majority requirement in paragraph 2 of 
article 20, results in a significant number needed for entry into force of its 
Amendment, which is currently 100 CPPNM states parties. This number can be 
compared with only 75 CPPNM states parties that were required for the 
Amendment’s entry into force at the time of its adoption in July 2005, since there 
were then only 112 states parties to the CPPNM. 

This high threshold alone may be considered as a reason for the long-time that 
the entry into force of the CPPNM Amendment is taking. Yet, an Amended 
Convention with relatively few states parties could be considered as ineffective or a 
weak link in the legal regime to fight against nuclear terrorism. Importantly, the 
Amended Convention is not just limited to criminalisation and mutual legal 
assistance but rather obliges CPPNM states parties to establish, implement and 
maintain an appropriate physical protection regime applicable to nuclear material 
and facilities under their jurisdiction, as appropriate. This key distinguishing feature 
from the other instruments should not be overlooked particularly since the 
Amended Convention is central to an effective and comprehensive physical 
protection regime. 

As concerns the relative slow pace of adherence, 71 CPPNM states parties are still 
not yet Contracting States to the Amendment. Further, of the 88 CPPNM states 
parties that participated in the Amendment Conference, 30 are still not parties to the 
Amendment. Also, since its adoption, a number of countries have only become party 
to the CPPNM and not to the Amendment. Further, a number of countries with 
operating nuclear power plants (altogether 16) only joined the Amendment in the 
last five years and some in the past couple of years, whereas others have still not 
joined, although it is understood they intend to do so. 

3. Implementing legislative, regulatory and administrative obligations 

In considering why the Amendment has still not entered into force, consideration 
also needs to be given to its substantive aspects, more particularly, the legal, 
technical and administrative requirements that need to be addressed at the national 
level. This concerns not only the aforementioned lack of resources in some CPPNM 
states parties but also a lack of understanding of what needs to be done to transpose 
the CPPNM Amendment into the national legislative and regulatory framework, to 
ensure effective implementation of the obligations. 

Generally speaking, the Amendment gives rise to the need to implement, at the 
national level, a number of legislative, regulatory and administrative obligations. In 
this context, in becoming a party to a treaty, most states need to proceed with its 
implementation, which primarily will entail a legislative response: usually through 
the adoption of new laws or the amendment of existing ones. All CPPNM states 

                                                      
71. In UNSCR 1373 (2001) of 28 September 2001, the UNSC decided that “acts, methods, and 

practices of terrorism are contrary to the purposes and principles of the United Nations”. 
In paragraph 2 of that resolution, the Security Council decided that in order to counter these 
practices states must co-operate in criminal matters. In paragraph 3(d), the Security Council 
calls upon all states to “become parties as soon as possible to the relevant international 
conventions and protocols relating to terrorism […]”. 
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parties should already have legislation in place to implement the CPPNM.72 Further, 
those CPPNM states parties with nuclear material and nuclear facilities will most 
likely already have an existing legislative and regulatory framework, including, a 
regulatory body(ies) and system of authorisation, inspection and enforcement. 
Further, it is also recalled that all UN member states are obliged to take certain 
actions, with regard to physical protection measures (and border controls) pursuant 
to UNSCR 1540 (2004).73 The implementation of these actions clearly facilitates the 
implementation of the Amendment. 

a. Nuclear security legislation, the legislative process and stakeholders 

As noted in Volume II, IAEA Handbook on Nuclear Law: Implementing Legislation, 
what should be clear is that as for the implementation of other international legal 
instruments, translating the key elements into specific statutory language can quite 
often be a complex and difficult task, particularly for legislative drafters who may 
lack a detailed background in either nuclear technology or nuclear law. This is 
further complicated by the fact that there are many facets of nuclear security that 
some experts may not be familiar with. For example, criminal law matters (albeit 
that the CPPNM’s criminalisation provisions should have been implemented and 
that the Amendment just adds a few new offences and modifies some existing ones) 
or organisational responsibilities of various security agencies or other competent 
authorities such as customs and border protection agencies all of whom have a role 
in nuclear security broadly and in physical protection of nuclear material and 
nuclear facilities. Also, in developing the legislation, an important aspect is whether 
a country has nuclear material or nuclear facilities under its jurisdiction or whether 
it intends to develop such programmes in the future. 

i. Nuclear security legislation in general 

Further, as Volume II, IAEA Handbook on Nuclear Law: Implementing Legislation 
identifies, a state in considering the legislation it may need to develop related to 
nuclear security (and from a broader perspective than that of just physical 
protection), should address the following key basic elements: 

                                                      
72. Such CPPNM legislation should provide, for example, for the establishment of a point of 

contact. It should also establish a system of control for receiving and giving physical 
protection assurances for international transports. Further, it should criminalise offences 
such as the theft of nuclear material, for example, in a comprehensive nuclear law, special 
anti-terrorism law or penal code. Finally, it should also include provisions on international co-
operation, for example, in the case of theft, robbery or any other unlawful taking of nuclear 
material or a credible threat thereof. 

73. To inter alia, “adopt and enforce appropriate effective laws which prohibit any non-State 
actor to manufacture, acquire, possess, develop, transport, transfer or use nuclear […] 
weapons and their means of delivery, in particular for terrorist purposes, […]” 
(paragraph 2). Pursuant to paragraphs 3(b) and (c), these states are also obliged to “take and 
enforce effective measures to establish domestic controls to prevent the proliferation of 
nuclear […] weapons and their means of delivery, including, by establishing appropriate 
controls over related materials” and to this end shall “(b) [d]evelop and maintain appropriate 
effective physical protection measures; (c) [d]evelop and maintain appropriate effective 
border controls […] to detect, deter, prevent and combat, including, through international 
cooperation when necessary, illicit trafficking and brokering such items […]” (emphasis 
added). The specific details of the foreseen measures are not elaborated on in the resolution 
but it does addresses the risks related to the spread of nuclear material related to nuclear 
weapons. With regard to implementation, it is noted that UNSCR 1540 established the 1540 
Committee to interpret and implement it. The total number of national implementation 
reports provided by states is 171 of the 193 UN member states. Joon, O. (2013), “Letter dated 
24 December 2013 from the Chair of the Security Council Committee established pursuant to 
UNSCR 1540 (2004) addressed to the President of the Security Council”, UNSCR Doc. 
S/2013/769, 26 December 2013. 
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−  provisions regarding authorisation, inspection, enforcement and penalties 
(i.e. administrative, civil and criminal (but not those pursuant to the 
offences in the relevant international legal instruments)) relevant to 
licensing of nuclear material and other radioactive material, associated 
facilities and associated activities, including, requirements in relation to 
physical protection systems and measures for nuclear material, including, 
during transport and nuclear facilities;74 

−  provisions on the security of radioactive sources;75 

−  provisions on nuclear security, physical protection and illicit trafficking, 
including, the regulation of physical protection, the responsibilities of the 
authorised person, international co-operation and assistance, protection 
of confidential information etc.;76 

−  provisions on emergency preparedness and response relevant to a nuclear 
or other radiological emergency that may be initiated by a nuclear 
security event;77 

−  provisions of the relevant criminal or penal code establishing criminal 
offences for violations of applicable laws and regulations, with stringent 
penalties, particularly for malicious acts;78 

−  provisions of relevant laws establishing a framework of sanctions for 
violations of licensing provisions (i.e. not criminal offences) for 
unauthorised activities such as loss of material or other breaches of 
licensing laws related to physical protection of nuclear material or 
nuclear facilities;79 

− import and export provisions;80 

− provisions requiring the establishment of appropriate measures for the 
prevention and detection of, and response to, incidents of theft or other 

                                                      
74. In particular, see Stoiber, C., et al. (2010), Handbook on Nuclear Law: Implementing Legislation, 

IAEA, Vienna, chapters 2, 3 and 14. 
75. In particular, see ibid. chapter 5, which takes into account, inter alia, the 2003 Code of 

Conduct on the Safety and Security of Radioactive Sources. 
76. In particular, ibid. chapter 14, which takes into account, inter alia, the CPPNM and the 

Amendment thereto. 
77. In particular, see ibid. chapter 7, which takes into account, inter alia, the practical 

arrangements and mechanism established under the Notification Convention and the 
Assistance. 

78. In particular, see ibid. chapter 14, which covers the offences set forth in the CPPNM and the 
Amendment thereto, and in the Terrorist Bombings Convention and the Nuclear Terrorism 
Convention. The model provisions in chapter 14 were prepared jointly with the Terrorism 
Prevention Branch of the UN Office of Drugs and Crime (UNODC). Since the publication of 
Volume II of the Handbook, the IMO 2005 Protocol to the 1988 SUA Convention and the IMO 
2005 Protocol to the 1988 Fixed Platforms Protocol entered into force. Also, the ICAO 2010 
Beijing Convention was adopted. As identified, these instruments also contain provisions 
providing for the criminalisation of a number of relevant acts, such as using against or on a 
ship, fixed platform or aircraft or discharging from a ship, fixed platform or aircraft, a nuclear 
weapon. 

79. For example, see ibid. chapter 3. 
80. In particular, see ibid. chapters 5 and 13, which take into account, inter alia, the 2004 

Guidance on the Import and Export of Radioactive Sources and UNSCR 1540 (2004). 
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unauthorised acquisition of or illicit trafficking in nuclear and other 
radioactive material or sabotage of associated facilities;81 and 

− provisions establishing national arrangements necessary to implement 
international co-operation, such as in protecting nuclear and other 
radioactive material and associated facilities, recovering stolen or lost 
material, in dealing with sabotage or the threat thereof and providing for 
mutual legal assistance.82 

In addition, as the IAEA Handbook on Nuclear Law: Implementing Legislation points out, 
the threshold issue arising from any initiative to draft national nuclear legislation is 
the basic structure and level of detail to be adopted. A fundamental issue is whether 
a state decides to adopt its nuclear legislation as a single, unified or comprehensive 
law or to adopt separate laws for different subjects. This approach is really relevant 
as it pertains to licensing activities as there are many aspects of nuclear security 
that will not be found in a single comprehensive nuclear law, for example: laws 
related to national security and intelligence functions or those related to 
trustworthiness assessment; laws related to information security; border controls; 
customs and prohibited goods or substances; etc. There is no single formula, but 
based on the aforementioned “3S” concept, a comprehensive approach has distinct 
advantages for any state that has decided to utilise nuclear or other radioactive 
material and related technology. The major benefit of such a comprehensive 
approach is to help legislative drafters avoid gaps, overlaps and inconsistencies in 
the national legislation as well as unduly complex or poorly drafted and 
co-ordinated laws that can create problems of interpretation or application. 

In the IAEA’s experience of providing legislative assistance to its member states, 
which is available to all of them upon request, many countries choose not to just 
enact a single law, say on nuclear security generally or even physical protection of 
nuclear material and nuclear facilities but have rather sought to prepare a 
comprehensive nuclear law addressing all areas, which in addition to nuclear 
security, includes, nuclear safety, safeguards and civil liability for nuclear damage. 
They have also amended and/or enacted relevant laws in the other areas mentioned 
above, i.e. related to information security, etc. 

ii. The legislative process and stakeholders 

As reflected in the aforementioned IAEA Handbooks on Nuclear Law, generally 
speaking, the legislative process for nuclear legislation includes the need for an 
initial assessment of the existing national nuclear programmes and plans (if any), as 
well as an assessment of existing relevant laws and the regulatory framework. There 
is a need to ascertain what changes to the existing framework may be required due 
to becoming party to an international legal instrument like the Amendment. Finally, 
there is a need for further legislative consideration following the first review of the 
initial draft law (which may include a legislative review by the IAEA if requested) 
and the ongoing need for legislative oversight following adoption. 

                                                      
81. In particular, see ibid. chapter 14, which takes into account, inter alia, the CPPNM and the 

Amendment thereto. 
82. In particular, see ibid. chapters 5, 7 and 14, which take into account, inter alia, the CPPNM 

and the 2005 Amendment thereto. In addition, nuclear security legislation would also 
need to reflect other basic elements, such as: initial provisions of the law, i.e. title, 
preamble, objectives, scope, definitions used in the law (see in particular ibid. chapter 1); 
provisions on the establishment of the regulatory body (see in particular ibid. chapter 2); 
and miscellaneous and, final and transitional provisions of the law, i.e. entry into force, 
succession and repeal of the law (see in particular ibid. chapter 15). 
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An important step in the development of nuclear legislation is to obtain a clear 
perspective on how a new or revised regulatory law (and other aforementioned 
relevant legislation) could affect stakeholders. This stakeholder input can, for 
example, be sought in making the aforementioned assessments of programmes and 
laws. More than for the legislative process for nuclear safety legislation, the 
legislative process for legislation implementing the Amendment (and nuclear 
security legislation in general) can entail a wider range of stakeholders. This stems 
not only from the need to address core regulatory matters such as the establishment 
of the national nuclear regulatory body and the licensing process but also to 
implement the criminalisation obligations and the specific physical protection 
requirements pertaining to nuclear material and nuclear facilities such as threat 
assessment and development of a DBT. These stakeholders range from relevant 
national ministries such as the Ministry of Foreign Affairs, the Ministry of Justice, 
the Ministry of Defence, etc. and other bodies such as the customs authority, border 
protection authorities, emergency preparedness and response organisations, the 
police and law enforcement and intelligence agencies, etc. It also includes the 
regulated industry, the media and the public (individuals, community groups and 
interest groups). Bringing all these and other stakeholders together can be a 
challenge but early stakeholder engagement can be essential to the success of the 
legislation. 

b. Relevance of the Amendment: countries with no nuclear material and nuclear facilities 

A question asked during the aforementioned IAEA outreach activities is: “Why is the 
Amendment relevant to a country without nuclear material or nuclear facilities in its 
jurisdiction?” Since some countries are already party to the existing CPPNM and the 
Nuclear Terrorism Convention and have already criminalised acts, they do not see 
the need to join the Amendment. 

Clearly central to answering the question is the list of identified benefits of 
adhering to the Amendment set out in Part E of this article. However, the question 
also needs to be carefully considered in respect of the Amendment’s new and 
extended obligations. Using the following hypothetical situation, it is possible to 
highlight the applicability of the Amendment to all countries. The situation concerns 
the sabotage of nuclear material by a group of individuals (non-state actors) that was 
being transported through the territory of a state party to the Amended Convention 
(the affected state).83 The act has caused death, serious bodily injury and substantial 
damage to property and environment. The affected state now needs assistance in 
dealing with its consequences, in particular, due to radiation and release of 
radioactive substances. The affected state has apprehended a number of alleged 
offenders, including, a number of its own nationals and those of other states parties. 
A number of those that contributed to or participated in the commission of the 
offence, including, nationals of the affected state and the alleged “mastermind” of 
the act (i.e. the person who directed/organised the commission of the offence) have 
also been detained in another state party. In considering this situation, the following 
can be highlighted: 

−  In dealing with the event, the Amended Convention provides a basis for 
international co-operation, in particular, for informing other states of a 

                                                      
83. It is recalled that the Amendment does not changes the existing CPPNM provisions 

regarding international nuclear transport. In this respect, article 4.3 may be applicable to 
the affected transit state party and provides that “[a] State Party shall not allow the 
transit of its territory by land or internal waterways or through its airports or seaports of 
nuclear material between States that are not parties to this Convention unless the State 
Party has received assurances as far as practicable that this nuclear material will be 
protected during international nuclear transport at the levels described in Annex I”. 
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credible threat of sabotage of nuclear material and for seeking assistance 
in dealing with the radiological consequences (new article 5.3(d)).84 

− Importantly, the Amended Convention provides a basis for the act to have 
already been criminalised in the national law of the affected state, with 
appropriate penalties. As concerns criminalisation, the Amendment does 
not introduce a specific new provision except in relation to nuclear 
facilities where the act specified in new paragraph 1(e) of article 7 an act 
directed against a nuclear facility, or an act interfering with its operation, 
etc., may be understood as an act of “sabotage”. Rather, in this scenario 
the alleged offence may be understood as already being covered by 
paragraph 1(a) of Article 7, as an act of dispersal of nuclear material and 
which caused death, serious bodily injury and substantial damage to 
property and the environment. Substantial damage to the environment is 
now also covered pursuant to the Amendment (article 7.1(a)).85 

− The affected state’s mandatory jurisdiction over the offence arises from 
its commission in its territory (article 8.1(a)). 

− As concerns those that contributed to, participated in or organised or 
directed the commission of the offence, the Amendment includes new 
provisions regarding acts of persons that organise or direct the 
commission of an offence (new article 7.1(j)) and acts that contribute to 
the commission of the sabotage (new article 7.1(k)). These are in addition 
to the existing CPPNM offence regarding an act that constitutes 
participation in the offence (now article 7.1.i)). 

− Jurisdiction therefore arises in respect of those that contributed to, 
participated in or organised or directed the commission of the offence 
which are nationals of the affected state located in the other state party 
(article 8.1(b)). 

− Further, the affected state has a basis to seek the extradition of those 
alleged offenders mentioned above. This is because the offence is deemed 

                                                      
84. However, we should not forget that there exists an international emergency and response 

system established by the IAEA on the basis of the legal framework provided by the 
Notification Convention and the Assistance Convention. Moreover, the Conventions are 
supplemented by relevant IAEA safety standards (in particular, the safety requirements on 
IAEA (2002), Preparedness and Response for a Nuclear or Radiological Emergency, IAEA Safety 
Standards Series No. GS-R-2, IAEA, Vienna, as well as a number of mechanisms and practical 
arrangements established by the IAEA Secretariat, the policy-making organs of the agency, 
and the meetings of the competent authorities identified under the Conventions. For 
example, there is the Operations Manual for Incident and Emergency Communication 2012 
(EPR-IEComm 2012), which defines mechanisms and channels for communication among the 
Secretariat, states and relevant international organisations. There is also the Response and 
Assistance Network 2013 (EPR-RANET 2013), which provides mechanisms for international 
assistance, as well as the Joint Radiation Emergency Management Plan of the International 
Organizations (EPR-JPLAN 2013), which, inter alia, describes the practical arrangements of the 
organizations involved in a response. There is also the Response Plan for Incidents and 
Emergencies (EPR-REPLIE), which provides the high-level basis for the Secretariat’s own 
emergency preparedness and response to a radiation-related event. Finally, there are relevant 
bilateral and regional agreements on emergency preparedness and response between 
neighbouring states. 

85. New paragraph (e) of article 1 provides that “‘sabotage’ means any deliberate act directed 
against a nuclear facility or nuclear material in use, storage or transport which could directly 
or indirectly endanger the health and safety of personnel, the public or the environment by 
exposure to radiation or release of radioactive substances”. This definition is used in relation 
to the international co-operation foreseen in article 5. 
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to be extraditable in any existing treaty between it and another state 
party. Also, to the extent that an extradition treaty is required, the 
Amended Convention can be relied upon between the states parties but if 
no extradition treaty is required, then the offence shall be treated as 
extraditable between the states parties (article 11). 

− As far as the affected state is concerned, it knows that the state party 
detaining its nationals is obligated to either extradite or submit the case 
for prosecution without exception whatsoever and undue delay i.e. the 
aut dedere aut judicare principle (article 10). This is also applicable to the 
affected state with regard to the alleged offenders, which means that 
these states are not a safe haven for the alleged offenders. 

− Further, it knows that the measures taken by the state party detaining the 
alleged offenders are required to be notified to it without delay (article 9). 
This also applies in respect of the accused detained by the affected state. 

− The affected state also knows that where proceedings are being carried 
out against the alleged offenders mentioned above in another state party, 
they are guaranteed fair treatment at all stages of the proceedings (article 
12). This also applies in respect of the accused detained by the affected 
state. 

− In seeking to prosecute the detainees and thus giving effect to the aut 
dedere aut judicare principle, the law enforcement agency of the affected 
state may need the provision of information, evidence and testimony of 
persons obtained from the agencies of other State parties. It may also 
need these other states parties, for example, to execute searches and 
seizures. It can therefore rely on these other states parties being obligated 
to afford it the greatest measure of assistance in connection with criminal 
proceedings brought in respect of the alleged offences (article 13). This 
also applies in respect of the alleged offenders mentioned above detained 
by the affected state. 

Further to this example, the Amended CPPNM strengthens the establishment of 
jurisdictional grounds, the obligation to extradite or to prosecute and international 
co-operation mechanisms as concerns mutual legal assistance, whether a state is a 
nuclear state or not. In the absence of criminalisation provisions, there is the 
possibility that if the alleged offenders are not brought to justice then the relevant 
states are considered safe havens. 

c. New “core” undertaking regarding the physical protection regime 

The Amendment does not establish specific physical protection requirements for 
nuclear material and nuclear facilities. Rather, specific requirements are left to the 
discretion of states, many of which currently use (or are seeking to do so) the latest 
revision, INFCIRC/225/Revision 5, as the baseline.86 A CPPNM state party, when 
considering whether to join and implement the Amendment, should seek to have a 
clear understanding of the extent to which it needs to fulfil the new “core” 
undertaking to “establish, implement and maintain a physical protection regime 
applicable to nuclear material and facilities under its jurisdiction”.87 In this regard, 
they need to consider the general requirements regarding physical protection and 
principles, i.e. the aforementioned 12 Fundamental Principles. 

                                                      
86. INFCIRC/225/Revision 5, supra note 21. 
87. See Amendment articles 2(2), 2(3) and 2A(1). 
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Consistent with the CPPNM Amendment and INFCIRC/225, a state needs to have 
an understanding of, inter alia, the required legislative and regulatory framework, the 
authority responsible for its implementation and the other required administrative 
measures that need to be taken, as foreseen in new article 2A.2(a)-(c) of the CPPNM 
Amendment.88 In this respect, all the provisions of the Amended Convention 
regarding the “core” undertaking are equally applicable to all states parties. A 
CPPNM state party with no nuclear material and no nuclear facilities (and not 
planning to have such a programme) that is considering whether to join and 
implement the CPPNM Amendment should have a clearer understanding of the 
extent to which it fulfils the new “core” undertaking. Such a state clearly also needs 
to consider the fulfilment of provisions in the Amendment providing for 
criminalisation and international co-operation such as mutual legal assistance. 
Additionally, albeit distinct from the Amendment and in light of the aforementioned 
UNSCR 1540 (2004), such a state may also wish to give due consideration to the need 
to establish appropriate effective border controls to detect, deter, prevent and 
combat illicit trafficking and brokering in nuclear material (and other items). It may 
also want to consider that becoming party to the Amendment is an opportunity to 
reassess and strengthen its current legislative and regulatory framework for nuclear 
security generally. 

d. Criminalisation 

The requirement for criminalisation in the Amendment should already be familiar 
to all CPPNM states parties which have already implemented the CPPNM’s 
criminalisation provisions. As mentioned, the Amendment just adds a few new 
offences and modifies some existing ones. Nonetheless, there are still some basic 
issues for legislative drafters such as the need to ensure a synergy between a state’s 
criminal and penal legislation and its nuclear laws. In implementing the new and 
extended offences of the Amendment, some CPPNM states parties have needed to 
draft completely new legislation, whereas for others, only some adjustments to 
existing legislation were needed. In these cases, although the specified acts in the 
Amendment are perhaps not as precisely spelt-out, they are already domestic 
offences and thus illegal in the jurisdictions. In this context, while uniformity in the 
domestic legislation with the terminology of the acts specified in the Amendment is 
sought, drafting precisely to the letter may not per se be required. Rather, for the 
purpose of international co-operation on criminal matters, what is important is that 
the scope of acts covered by the Amendment are criminalised, i.e. the constitutive 
elements of the offence are criminalised, even if the domestic offences are, for 
example, broader by imposing more onerous requirements. Yet, such consistency 
may well help to avoid any potential problems with the dual criminality 
requirement of international co-operation, thereby facilitating such co-operation 
and extradition requests.89 

                                                      
88. In this regard, in ratifying the Amendment on 22 January 2013, it should be noted that 

Belgium declared “[…] that it interprets the fundamental principles […] contained in 
paragraph 3 of Article 2A as guidelines which the State Party must apply in implementing the 
obligations of paragraphs 1 and 2 of Article 2A. Consequently, the Belgian government 
considers that the fundamental principles […] do not, in themselves, constitute legal 
obligations”. 

89. In addition to the legislative act of criminalising the specified acts, including, the 
penalisation thereof, criminalisation usually includes addressing all measures to ensure 
effective criminalisation, ensuring the application provisions of criminal procedure and 
legislative and administrative measures for improving international co-operation with 
regard to mutual legal assistance, extradition and other forms of co-operation. However, 
as mentioned, the Amendment does not change the CPPNM’s provisions on jurisdiction 
(article 8), detention (article 9), prosecution/extradition (articles 11 and 12), fair treatment 
(article 12) and mutual legal assistance (article 13). Nevertheless there may well be a need 
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4. Multiple nuclear security treaties: Package approach and some implementation 
issues 

CPPNM states parties when considering joining the Amendment need to understand 
the effect of the other relevant instruments comprising the universal legal 
framework against terrorism, such as the Nuclear Terrorism Convention and the 
Terrorist Bombings Convention.  Given the multiplicity of international legal 
instruments in the criminal area, one may therefore wonder what exactly the 
Amendment brings to the table. In fact, at first it may appear that there are a 
number of duplications and overlaps and inconsistencies between these 
instruments as concerns the criminalisation provisions. It is this criminalisation 
requirement that gives rise to an overlap of the respective scopes of application, 
since this requirement generally concerns related or identical offences. Yet this 
overlap does not prevent the instruments coexisting at the international level, nor 
does it hinder their implementation at the domestic level. Further, no such overlap 
exists as concerns the physical protection provisions. 

Some CPPNM states parties have opted to implement the instruments in such a 
way as to meet the obligations of certain treaties simultaneously and in a 
co-ordinated fashion. They have therefore become parties to them, including, the 
Amendment, simultaneously, i.e. a so-called “package approach”.90 Rather than 
considering these instruments as creating unnecessary duplicative offences, they 
consider them complementary. The package approach does, however, give rise to 
the need for care at the implementation stage,91 for example, as concerns 

                                                                                                                                                                          
to ensure that these aspects apply with respect to the new and extended offences, for 
example, so that procedural issues like extradition with respect to the new offence of 
sabotage are covered by the code of penal procedure. As with respect to the form of 
legislation mentioned above, these are matters to be determined by national policy and 
legal practice. Nevertheless, harmonisation of national laws and related procedures in 
these areas can help prevent or resolve difficult issues such as double jeopardy and 
punishment and extradition of alleged offenders. 

90. Examples of states (with nuclear power plants) that joined the Amendment and the Nuclear 
Terrorism Convention simultaneously on the same date are the Republic of Korea (on 29 May 
2014) and Switzerland (on 15 October 2008). Other states (with nuclear power plants) that 
joined both instruments closely together are Canada (Amendment (3 December 2013) and 
NTC (21 November 2013)) and Romania (Amendment (6 February 2007) and NTC (24 January 
2007)). Other non-nuclear power states that joined both instruments closely together are 
Antigua and Barbuda (Amendment (17 December 2009) and NTC (1 December 2009)); 
Austria (Amendment (18 September 2006) and NTC (14 September 2006)); Djibouti 
(Amendment (22 April 2014) and NTC (25 April 2014)); and Jamaica (Amendment 
(10 January 2014) and NTC (27 December 2013)). 

91. Taking the CPPNM Amendment and the NTC together as examples, these instruments 
can from a somewhat narrow perspective both be considered as concerning the 
combating and criminalisation of offences relating to nuclear material and nuclear 
facilities. Yet there are, as one would expect, substantive and fundamental differences 
between them. For example, the Amendment, unlike the NTC, aims at maintaining 
worldwide effective physical protection and co-operation amongst states parties to these 
ends. However, as concerns the criminalisation provisions, the Amendment addresses 
“nuclear material” and “nuclear facilities” used for peaceful purposes only, whereas the NTC 
covers “radioactive material” in general which would include, for example, radioactive 
sources and nuclear material. It also addressed “devices”, meaning any nuclear explosive 
device and radioactive material dispersal or radiation-emitting device (this can include 
dirty bombs). 
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distinguishing between the type of penalties to be imposed for particular offences.92 

PART E. Potential benefits of the Amendment 

In October 2012, the IAEA Secretariat through OLA and NSNS consulted AdSec during 
its 23rd meeting in order to obtain its advice in helping to identify the key benefits of 
adhering to the Amendment, with the aim of accelerating the ratification process.93 
After extensive discussions among AdSec members, a number of points were 
identified as the key elements along with their perceived benefits. AdSec considered 
that the identified benefits could be used when IAEA member states that have not 
yet adhered to the Amendment interact with OLA. These key messages were further 
expanded by OLA during the Regional Workshop on Facilitating Adherence to and 
Implementation of the 2005 Amendment to the Convention on the Physical 
Protection of Nuclear Material, held from 1 to 3 April 2013, in Beijing, China. 

1. The Amendment strengthens national, regional and global nuclear security 

AdSec’s key message here is that “[t]he Amendment to the CPPNM upgrades the 
nuclear security of you and your neighbours”. 

In this context, AdSec considers that “the 2005 Amendment sets out the 
fundamental principles for nuclear security and provides the basis for current 
nuclear security guidelines e.g. INFCIRC/225/Revision 5 and provides the globally 
accepted guidance for nuclear security”. 

Further, the Amendment enhances the national security of a state by providing a 
strengthened international framework for combating nuclear terrorism and securing 
nuclear material that greatly reduces the likelihood of malicious acts. It is a basis for 
international and regional co-operation and assistance such as in the case of 
sabotage of nuclear material and nuclear facilities and the theft, robbery or any 
other unlawful taking of nuclear material or credible threat thereof. Further, the 
Amendment stimulates international and regional co-operation among states 
parties, the IAEA and other relevant intergovernmental organisations, for example, 
by providing a basis for obtaining guidance on the design, maintenance and 
improvement of a national system of physical protection of nuclear material used 
for peaceful purposes in domestic use, storage and transport and of nuclear facilities 
used for peaceful purposes. From these perspectives, it is therefore a vitally 
important international legal instrument for nuclear security. 

                                                      
92. In this context, regard should be had to the requirement in the Nuclear Terrorism Convention 

for a “specific” intent, in addition to a general wrongful intent, to cause death, serious bodily 
injury, damage with respect to, for example, the unlawful possession or use of nuclear 
material. See article 2.1(a) and (b). No such “specific” intention is required in the CPPNM and 
the Amendment which instead requires that the act of unlawful possession or use must 
only either “causes or is likely to cause” such death, injury or damage etc. See article 
7.1(a). States parties to both instruments will therefore need to adopt these provisions 
into national legislation for full consistency with their overall treaty obligations. As 
concerns the use of nuclear material, the Nuclear Terrorism Convention also provides a 
specific “intent to compel a natural or legal person, an international organization or a 
State to do or refrain from doing an act”. Article 2.1(b)(iii). This type of intent may be 
considered as distinguishing “terrorist” type offences from others. A requirement for a 
specific intent can also be found in the Terrorist Bombings Convention. The relevant SUA 
instruments of IMO and ICAO do not require such a specific intent. 

93. AdSec was established by the IAEA Director General in January 2002 to advise him “on 
the Agency’s activities related to preventing, detecting and responding to terrorist or 
other malicious acts involving nuclear and other radioactive materials and nuclear 
facilities”. 
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2. The Amendment provides a sufficient legal basis for establishing jurisdiction, 
granting extradition and facilitating mutual legal assistance with regard to the new 
and extended offences 

The Amended Convention provides the basis by which to ensure that that persons 
involved in terrorist and other criminal acts are brought to justice and are denied 
safe haven. Also, the assistance of other countries is quite often needed in 
successfully investigating, prosecuting and punishing such persons. 

Although not amending the CPPNM’s provisions on mutual legal assistance, such 
assistance is applicable with respect to the Amended Convention’s new and 
extended offences, in particular, smuggling or sabotage. The Amended Convention 
therefore provides a basis for states parties to afford one another the greatest 
measure of legal assistance, which may otherwise not exist. Finally, pursuant to 
UNSCR 1373 (2001) the need for all states to afford each other mutual legal 
assistance in connection with criminal proceedings as concerns, for example, the 
support of terrorist acts, is binding on states (regardless of their participation in a 
treaty).94 

3. The CPPNM Amendment facilitates greater confidence building 

AdSec’s key message in this context is that “[t]he Amendment complements the 
efforts of the international community”. The Amendment is therefore an 
opportunity to contribute to further trust building since it is a legally binding 
commitment with respect to the physical protection of nuclear material and nuclear 
facilities and the combating of related offences. 

Physical protection is essential for enjoying the many benefits of nuclear 
material in industrial; agricultural and medical applications; nuclear energy; and 
many other areas. As identified by AdSec: 

with the growing emphasis on international peer review of states’ nuclear 
security regimes, it is important to recognise the significance of 
INFCIRC/225/Revision 5 as the benchmark against which such missions will 
make their judgment. In this regard, the CPPNM Amendment can be 
considered as strengthening the commitment to the recommended 
requirements in INFCIRC/225/Revision 5. 

4. Being a good citizen 

AdSec’s key message in this regard is that “[w]hether or not you have nuclear 
facilities, what you do affects the security of your neighbours and what your 
neighbour does affects your own nuclear security”. In this context, AdSec considers 
that “security of one is the same as security for all because the sabotage of a nuclear 
facility or theft of nuclear material in one place, could lead to consequences in any 
place”. 

Further, it should not be forgotten that joining the Amendment is a recognised 
response to the calls of various fora such as the IAEA General Conference, for states 
to join. Adherence to the treaty also fulfils the obligation to do so pursuant to UNSCR 
1373 (2001).95 

                                                      
94. UNSCR 1373 (2001) provides that all states should afford one another the greatest “measure of 

assistance in connection with criminal investigations or criminal proceedings relating to the 
financing or support of terrorist acts, including, assistance in obtaining evidence in their 
possession necessary for the proceedings”. Para. 2(f). 

95. Ibid. para. 3(d), “[c]alls upon all States to: [b]ecome parties as soon as possible to the relevant 
international conventions and protocols relating to terrorism […]”. 
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AdSec’s key message is also that “[t]he Amendment fosters consistency and 
transparency of internationally recognized security practices in the nuclear sector”. 
In this context, AdSec considers that “the 2005 Amendment complements the 
[Nuclear Terrorism Convention], with specific principles important to defence in 
depth, including, criminalization, confidentiality, insider threat”. 

5. The Amendment enables states parties to receive information on implementing 
laws and regulations of other states parties 

The provision of information on laws and regulations giving effect to the Amended 
Convention can help a State’s Party gain an understanding of how other states 
parties have implemented the Amended Convention.96 To facilitate this information 
exchange, NSNS created the online, password-protected IAEA Nuclear Security 
Information Portal (NUSEC). Further, although recent proposals for enhanced 
transparency on nuclear security were not developed with the sole intention of 
facilitating the entry into force of the Amendment, they are likely to have a positive 
impact with respect to enhancing the sharing of information on such 
implementation.97 

CONCLUSION 

In conclusion, the Amendment constitutes an important milestone in international 
efforts to improve the physical protection of nuclear material and facilities. 

According to IAEA Director General Yukiya Amano, the “entry into force of the 
[Amendment] is the most important step which the international community can 
take in strengthening nuclear security globally”.98 The Amended Convention will 
have a major impact in reducing the vulnerability of states parties to nuclear 
terrorism and other criminal acts. It helps to set global minimum requirements for 
the physical protection of nuclear material and facilities. It provides for the 
criminalisation of new and extended specified acts. It also provides for the sharing 
of information on potential and actual attacks on nuclear material and nuclear 
facilities, and the provision of assistance if such attacks should occur. 

Although the pace of adherence has increased since 2009, the entry into force of 
the Amendment remains a major piece of unfinished business in international 
efforts to help ensure that nuclear material does not fall into the hands of terrorists 
or other criminals. The non-entry into force of the Amendment cannot be attributed 
to one single factor. Rather, there are a number of observations that can be made 
and challenges identified, all of which must be taken into account. Clearly, the high 
number of CPPNM states parties required to bring the Amendment into force and the 
lack of adherence of a number of significant states, have not helped. However, as 

                                                      
96. It should be noted that pursuant to paragraph 1 of article 14 of the CPPNM, each state 

party is already obliged to inform the depositary (i.e. the IAEA) of its laws and regulations 
that give effect to the Convention. 

97. More particularly, the Ministerial Declaration “[e]ncourage[d] the IAEA, in consultation 
with Member States, to consider ways of further promoting the exchange, on a voluntary 
basis, of information on the implementation of the legal instruments relevant to nuclear 
security”. Ministerial Declaration, supra note 1, p. 3, para. 11. In this regard, it is recalled 
that in advance of the 2014 Nuclear Security Summit in The Hague, the Netherlands 
submitted a seven-page written report (dated 19 June 2013) pursuant to article 14.1, on its 
domestic legislation, regulations and policies giving effect to the CPPNM, as amended. 
The aim of the Netherlands was to enhance and encourage transparency among states 
and provide certain international assurances. 

98. IAEA Press Release (2014), “Securing Nuclear Materials – The Way Forward: IAEA Director 
General Encourages States to Improve Nuclear Security”, www.iaea.org/newscenter/news/20 
14/cppnm.html. 
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identified there are other considerations such as the complexity of national 
legislative processes that can quite often be lengthy and give rise to the involvement 
of a wide range of stakeholders. Significantly, there is a lack of understanding 
among some CPPNM states parties, such as those that do not have nuclear material 
and nuclear facilities under their jurisdiction, of the relevance of the Amendment as 
compared to other treaties such as the Nuclear Terrorism Convention. Yet, for these 
and other states parties, there are a number of benefits associated with joining the 
Amendment, including, those deriving from the criminalisation and international 
co-operation provisions. 

The Amended Convention makes a difference. Entry into force is an achievable 
near-term goal and one that the IAEA continues to pursue, in particular, through the 
ongoing provision of legal and technical assistance since its adoption. This 
assistance has also been provided in a more systematic and targeted manner from 
late 2011, through the implementation of an internal Plan of Action on Facilitating 
Adherence to and Implementation of the Amendment. 

As we move closer to the entry into force of the Amendment, which is expected 
during 2015, it is essential that all contracting states to it ensure that the required 
legislation, regulations and administrative measures are in place. To assist them in 
this effort, the IAEA continues to stand ready to offer legal and technical assistance 
on request. 


