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ABSTRACT 
 
In the past South African Regulators did not stipulate the levels of insurance required by nuclear operators but required 
only that they carry adequate security. Over the last few years the South African legislators have given serious 
consideration to the Vienna Convention on Civil Liability for Nuclear Damage and the Paris Convention on Third Party 
Liability in the Field of Nuclear Energy, but decided against being signatories to such conventions. Instead, the 
conventions were used as a guideline as to specific requirements for local operators. Regulations have been drafted 
setting out specific limits of cover dependant on the type of licence held by local operators. Due to the fact that local 
liabilities will arise in local currencies the required limits of Insurance were converted from equivalent foreign amounts 
into Rands. Due to some extreme currency fluctuations this has resulted in the setting of very high Rand limits, placing 
both the operators and insurers in an uncertain and very difficult position with regards to accumulation adequate 
capacity. This paper aims at explaining the revisions that are being considered which if implemented will address 
insurers and operators concerns regarding available capacity the impossibility of compliance with current limits. 
 
 
1 HISTORY 
 
In the past South African Regulators did not stipulate the levels of insurance required by nuclear operators 
but required only that they carry adequate security. Over the last few years the South African legislators have 
given serious consideration to the Vienna Convention on Civil Liability for Nuclear Damage and the Paris 
Convention on Third Party Liability in the Field of Nuclear Energy, but to date have not agreed to become 
signatories to these conventions possibly due to South Africa’s geographical isolation from other signatories. 
 
Instead, the conventions were used as a guideline as to specific requirements for local operators. 
 
2 CURRENT PROPOSED AMENDMENTS 
 
Amendment have now been proposed to the Regulations In Terms Of Sections 29(1) And 29(2), Read With 
Section 47, Of The National Nuclear Regulator Act, 1999 (Act No. 47 Of 1999) on the categorisation of the 
various nuclear installations in the republic, the level of financial security to be provided by holders of 
nuclear installation licences in respect of each of those categories and the manner in which that financial 
security is to be provided 
 
The various nuclear installations in the Republic of South Africa are categorised as follows, based on the 
potential consequences of a nuclear accident: 
 

(a) Category 1:  Koeberg Nuclear Power Station. 
(b) Category 2:  Safari-1 Research Reactor. 
(c) Category 3: Vaalputs National Radioactive Waste Disposal Facility and certain installations at 

Pelindaba:  
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As at April 2004 the South African Pool now insures all of these risks, for the purposes of this paper I will 
focus only on Koeberg Nuclear Power Station since the levels of liability insurance required in terms of the 
two other categories of licence are not problematical. 
 
Regulations have been drafted proposing specific limits of cover dependant on the type of licence held by 
local operators. The original draft proposed that Koeberg hold R3.7 billion in financial security which must 
be provided by way of. 
 

(1) insurance guarantee issued by a duly registered insurance company acceptable to the Board; or 
 
(2) a monetary guarantee issued by a duly registered bank acceptable to the Board. 

 
It is clear that the International Conventions and the limits of SDR300 million were used as a guideline in 
drafting the financial security requirements and then converted into Rands at a particular rate of exchange. 
The amounts were converted due to the fact that local liabilities will arise in local currencies but due to some 
extreme currency fluctuations this resulted in the setting of very high Rand limits. This placed both the 
operators and insurers in an uncertain and very difficult position with regards to accumulation of adequate 
capacity. R3.7 billion converts into approximately $545 million which is higher than the liability capacity the 
Pool has been able to make available in the past. Koeberg has traditionally always bought maximum 
available capacity and in 2004 has purchased $450 million – almost a $100 million short of the legal limits if 
this law is passed. 
 
3 REVISIONS UNDER CONSIDERATION  
 
A submission was made to the Department of Minerals and Energy advising that Koeberg have chosen to 
purchase their nuclear liability coverage in US$ and with currency fluctuations as they are will struggle to 
find the required capacity and even if capacity is found would never have certainty as to whether they 
comply with the regulations if further changes to the currency occur. The Department were requested to 
consider: 
 

• Reducing the limits set out in the Act  
• Stipulating a Dollar Limit 

o Alternatively including a currency fluctuation clause in the regulations allowing for at least 
a 15% rate of fluctuation. 

 
These arguments have been acknowledged by the Department of Minerals and Energy Minister who have 
proposed the following revisions: 
 
“The level of financial security to be provided by holders of nuclear installation licences in respect of 
each of the categories as determined in section 2 hereof, for the financial year 2004/5, shall be— 

 
Category 1: R2.4 billion to be provided in such currency, which is acceptable to the Board of the 
National Nuclear Regulator. If the financial security is provided in foreign currency a maximum 
currency devaluation against the Rand of 15% is allowed” 

 
The rationale for maintaining capacity in Rands is that the liabilities should arise in Rands and it was noted 
that the SDR also fluctuates against the USD on a daily basis and setting the security in SDR would not solve 
the problem of currency fluctuation. Inserting a currency fluctuation clause as proposed was seen as a viable 
alternative.       
 
In determining the amount of cover required the Department worked on the capacity available in 2003 of 
US$425 million which on the day of the revisions (22/1/2004) was equal to R2.975b (much lower than the 
proposed R3.7b in the draft regulations) and the SDR300m = USD447m. Considering these points it 
appeared more appropriate to set the category 1 licence requirement at a lower level that could be obtained in 
the market and which level would be cheaper for the country, also recognising the provision in 29(4) of the 
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NNR Act whereby the Minister can, once the liability has arisen, require additional security and furthermore 
thereafter request Parliament for additional funds.  

 
The possibility that Government could stand in for the potential liability has previously been rejected by the 
Minister of Finance and is not an option. In setting the R2.4 billion the following assumptions were made: 
 

1. Eskom can get a maximum of USD425m in the international market (this can be reviewed on an 
annual basis) 

2. the level should be set ~5% below the max to ensure flexibility: therefore USD400m 
3. the exchange rate should be set on the conservative side namely R6 to the USD: therefore a Rand 

level of R2.4b  
4. to build in the necessary flexibility in case the Rand strengthens below the R6 to the USD a 

maximum of 15% under the set level of R2.4b should be allowed – this will cater for a Rand value of 
R4.8 to the USD, which is very conservative. 

 
In 2004 the pooling system managed to make available US$450 million which may result in adjustments to 
the above.   
 
The above proposals have not yet been approved and are still subject to the agreement of the Nuclear 
Regulator and other interested parties. 
 
4 TERRORISM COVER IN SOUTH AFRICA 
 
At present in South Africa there is no legal obligation on nuclear licence holders to purchase terrorism 
liability cover. It has been argued that a terrorist attack aimed at a nuclear installation should be a 
government responsibility. The South African Government has established a Special Risk Insurer in which it 
is the sole shareholder to provide Riot Strikes and Terrorism Cover to all South Africans on a non refusable, 
non cancellable basis. The limit of indemnity provided by such cover is R300 million any one risk. Over and 
above this cover Koeberg has purchased additional material damage cover on a sub limit basis but to date 
terrorism is still excluded from the liability portfolio.  The South African Government is currently redrafting 
the Terrorism Act and this tied in with discussions on the Nuclear Liability laws may change the current 
position. 
 


