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Abstract 
 Approximately 20 years ago three events in the United States caused a 
significant increase in lawsuits filed by persons who claimed to have been injured from 
exposure to ionizing radiation.  I have had some involvement in each of them.  One 
event was the lawsuit filed by Karen Silkwood against Kerr McGee arising out of 
plutonium that had been found in her home.  The Silkwood story became a popular 
movie and sensitized radiation workers to alleged injury from work related exposures.  I 
participated in the United States Department of Justice amicus brief to the United States 
Supreme Court and attended that oral argument in the Supreme Court.  The second 
event was a series of litigations filed against the United States by persons who had 
either been soldiers at the above ground testing of nuclear weapons (the so called 
“atomic soldiers”) or had been residents living downwind from the place where the 
bombs were exploded (the so called “downwinders”).  I was responsible for defending 
many of these lawsuits as an attorney in the United States Department of Justice.  The 
third event was the accident at Three Mile Island.  Thousands of lawsuits were filed by 
nearby residents.  After I entered private practice, I worked on those cases for some 
years.  These three events served to stimulate an increase in cases filed because 
persons believe that their current illness was caused by some prior exposure to 
radiation.  Most recently I have been defending lawsuits filed by persons who once 
worked at commercial nuclear power plants and now have some type of cancer.  Over 
these 20 years I have won about 30 cases involving about 50 plaintiffs.  In none of 
these cases was it likely that the person’s cancer was caused by his radiation exposure.  
In fact, the plaintiff’s dose was generally less than the average person’s lifetime dose 
from diagnostic x-rays.  There is a way in this mixed field of law and science to develop 
basic rules by which the legal system can quite easily distinguish between a true 
radiation induced cancer and a cancer that is just part of the spontaneous incidence of 
cancer in the population. 
 
 There has been some effort to establish administrative compensation systems as 
a way to avoid litigation, sometimes in the belief that the normal litigation system cannot 
fairly handle these cases.  The United Kingdom has done this for British Nuclear Fuels 
workers and the United States has done this for “downwinders” and “atomic soldiers.”  
While still in the United States Department of Justice, I was involved in some of the 
early discussions concerning such an administrative compensation system and I have 
followed the British system since its enactment.  Certain representations generally must 
be made to the legislature in order to obtain funding for such a system.  Basically, one 
must convince the legislature that a real problem exists in order to justify the 
expenditure of funds.  Legislatures don’t allocate millions of dollars for imaginary 
problems or because an agency mistrusts the courts.  If the safety standards indeed are 
safe and if exposures are kept below those safety standards no radiation induced 
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cancers should ever be detectable in the exposed population and there is no real 
problem, only a “litigation” problem.  All cancers which will occur among those exposed 
persons will be due to the spontaneous incidence of cancer that appears in every 
population, which can be approximately 50% (about half of the people in any group will 
be diagnosed with some type of cancer at some time in their lives).  Since there is a 
huge natural incidence of cancer, there is a great risk of improperly compensating 
cancers that were not caused by radiation.  Currently, in the United States 
approximately 58% of claims have been granted costing the taxpayers approximately 
364 million dollars even though there is no good evidence that the “atomic soldiers” or 
the “downwinders” have any higher rate of cancer than the normal natural incidence of 
cancer in Americans.  Thus, there is no real problem and the 364 million dollars of 
compensation is not scientifically justified.  Under such a compensation system one can 
expect that most people who develop a cancer will feel encouraged to file claims and 
that about half of them will be compensated.  Thus, the American taxpayer will be 
paying compensation for about half of the natural incidence of cancer in these groups of 
people.  The last published data from the United Kingdom indicated that their system 
was paying compensation to about 10% of the persons who filed claims.  If 10% of the 
cancers that appear in British Nuclear Fuels employees actually are caused by their 
occupational exposures, the system is fair and just.  If only 1% of the cancers that 
actually appear in BNFL workers were caused by their employment, the system is 
greatly overcompensating. 
 
 I believe that the normal legal system can adequately handle these cases as 
routine personal injury (negligence) lawsuits  if a few simple rules are adopted.  A 
personal injury case involves four elements: the duty owed, a breach of that duty owed 
(negligence), proximate causation and damages.  In radiation exposure cases the duty 
owed should be compliance with the statutory permissible dose limits.  Just as a driver 
should not be given a speeding ticket as long as he is driving within the posted speed 
limit, an employer should not be liable for allowing a dose that was within the statutory 
permissible dose limits.  Permissible dose limits must mean that they are permissible.  If 
any real accident occurs, it will likely violate the dose limits.  If a worker does develop a 
radiation induced cancer from a long lifetime of yearly doses, each within the limits, that 
worker’s remedy should be through a  workers’ compensation claim rather than through 
a personal injury lawsuit against his employer since that employer was not negligent.  If 
the workers’ dose exceeds the dose limits and a cancer is later diagnosed, there is a 
scientific way to determine whether the cancer that was diagnosed later more likely than 
not is radiation induced or is naturally occurring.  The method is to examine 
epidemiological studies of other persons who have been exposed to radiation to 
determine if the dose received by the plaintiff has created a Relative Risk of more than 
2.0 for that type of cancer.  If the plaintiff’s dose creates a Relative Risk of more than 
2.0, then “more likely than not” his cancer is radiation induced.  If the plaintiff’s dose 
creates a Relative Risk of less than 2.0, then “more likely than not” his cancer is one of 
the natural incidence cancers that appear in all groups of people.  Thus, two simple 
yardsticks can be used to judge the validity of law suits: a comparison of plaintiff’s dose 
to the permissible dose limits and a comparison of plaintiff’s dose to the Relative Risk 
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associated with that dose.  In this way cancers that truly are radiation induced can be 
compensated under the normal personal injury legal system and cancers that are just 
part of the spontaneous incidence of the disease will not be so compensated.  As long 
as the exposed workforce, or other group of people, were exposed to doses significantly 
below the internationally recommended and nationally established dose limits, there 
should be no need for a special legislative compensation system.   
 
 Litigation in U.S. courts over the last decade has been developing a body of case 
law according to the principles set forth above.  The duty owed has been established as 
compliance with the federal permissible dose limits.  Thus, the first question to address 
in any such case is: did the plaintiff’s dose exceed the dose limits?  If not, the case is 
dismissed.  If so, the case proceeds to the next question: does the dose received by the 
plaintiff carry a relative risk of more than 2.0 for the cancer which the plaintiff has?  This 
causation issue is now being developed in U.S. case law and has not yet been firmly 
established.  It is expected that within another decade both of these principles will be 
well established in U.S. case law.  Then, most litigation involving a claim that a plaintiff’s 
cancer was caused by a prior radiation exposure can be rather quickly and simply 
resolved by the legal system.                  
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