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Abstract

The conclusions of the research indicated several
shortcoming of the current nuclear liability law.

An important problem in nuclear liability law is that
measures that were originally intended to apply only
temporarily, have been introduced in a convention. It
is well known that it is difficult to change such a con-
vention.

The limitation of liability should be abolished since
it is contrary to the basic principles of the economic
analysis. If the total damage of a nuclear incident
exceeds the amount of the operator's limited liability
(and the public funds available), then all negative
external effects are not interna-lised. Part of the cost
of the nuclear risk is thus shifted to the taxpayer; one
can indeed say that the nuclear industry is being sub-
sidised because it must only bear a fraction of the
total damage it causes.

The channelling of liability offers only limited eco-
nomic advantages. Basically the channelling limits
potential problems of concurrence of lawsuits. This
can be regarded as beneficial from an economic
viewpoint because it decreases the administrative
costs. But granting victims the possibility to sue dif-
ferent persons for a given damage offers far greater
economic benefits in terms of prevention and com-
pensation of victims. It is indeed highly questionable
whether the marginal benefits of channelling (limit-
ing the concurrence of lawsuits and thus the admin-
istrative costs) outweigh the economic costs (limita-
tion of lawsuits for victims and lower incentives for
potential injurers).

The nuclear risk will only be uninsurable if the risk
is not foreseeable, if moral hazard and adverse selec-
tion cannot be controlled and if there is no sufficient
capacity on the insurance market. An extremely
important element in the discussion about the insura-
bility of a risk is the information available. In essence
moral hazard and adverse selection are the conse-
quences of information asymmetry. If by adapting

the premiums and the policy conditions, the insurer
does not succeed in giving incentives to the nuclear
operator, this can lead to the uninsurability of the
nuclear risk.

Precisely on this point the organisation of the nuclear
insurance pools can cause severe problems. Due to
the monopoly of the pools, the legislator depends to
a large extent on the declarations of a monopolistic
insurer, making the legislator vulnerable to influenc-
ing. This holds true both on a national and interna-
tional level.

As far as the nuclear insurance pools are concerned,
it is highly questionable whether their monopoly can
still be justified after more than fifty years of experi-
ence. As such not the pools create problems, but
mainly the lack of competition between them. Also
the nuclear operators tend to attack this monopoly
more and more, since they have been looking for
alternatives. This certainly holds true for the
American operators who have established their cap-
tive (NEIL). Also in Europe, the nuclear operators
become more and more interested in similar insur-
ance schemes; it is in this respect that EMANI has
been established. Consequently, risks that were pre-
viously covered by the pools are now covered by
other insurance mechanisms (mainly property dam-

It is also obvious that collective systems of operators
(captives) offer great advantages. From a financial
point of view, it can be tempting because any profit
of the captive will be returned to its owners, being
the nuclear operators. This can even lead to the fact
that the return of profit exceeds the annual contribu-
tion they have to pay. Secondly a captive will also
offer the advantage that all information about the
nuclear risk is centralised. One can easily argue that
the operators can best assess the risks they represent;
if therefore several operators organise their own
insurance system, more knowledge will become
available at low cost.
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