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Abstract

Favorable Paris Convention regulations: absolute liability, exclusive liability, channeling of
liability to the operator in case of nuclear damage, financial security, limited maximum
liability, single legal forum, ten-year time limit.

Difficulties of application for certain types of cross-border pollution not covered by the Paris
Convention: so-called orphan sources (stolen, lost, or abandoned sealed sources or confiscated
contaminated metallurgical scrap).

Benefits of the polluter-pays principle: identification of the polluter, identification of the
holder of the polluted materials, responsible parties held accountable, financial reparations.

Analysis of the polluter-pays principle already recognized in numerous international texts on
environmental law.

1. INTRODUCTION

In the United States in 1957 and then in Europe in 1960, a special regime for third-party
nuclear liability was developed for the first time and integrated into law and convention (the
Price-Anderson Act in the United States and the Paris Convention in Western Europe). As
underscored by the Paris Convention's guiding principles, this unique set of regulations
governing nuclear liability was needed because ordinary common law was not well suited to
dealing with nuclear energy's particular problems. Indeed, if ordinary law were applied,
several different people might be held liable for the damage caused by a nuclear incident, and
the victims would likely have great difficulty establishing who was, in fact, liable.

To summarize briefly, the Paris Convention is characterized by the operator's absolute (fault
does not have to be established) and exclusive liability (this is channeling) in case of nuclear
damage. As a result of these clear principles, the operator who internalizes his risks maintains
adequate insurance coverage or other financial security and benefits from limited aggregate
liability. Likewise, claims for damages are presented before a single legal forum (unity of
jurisdiction) within ten years (rather than the thirty years accorded under ordinary common
law) after the nuclear incident.

If the Paris Convention's special regime ensures adequate compensation for victims of nuclear
incidents occurring in a nuclear installation (or during transport of nuclear materials) and
causing damages to the environment of the country within which the incriminated installation
is located, as well as beyond its borders, the fate of victims of certain specific types of cross-
border pollution, whose consequences are not entirely covered by the implementation of this
convention, remains unclear.
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Thus, this presentation will address the legal and financial ramifications of so-called orphan
sources (for example, stolen, lost, or abandoned sealed sources or confiscated contaminated
metallurgical scrap) for which the polluter-pays principle could prove to be a valuable tool.

The international conference organized by the IAEA in Dijon, in September 1998, allowed us
to consider the financial consequences of the detection and seizure of illicit radioactive
materials1. The seminar organized by the United Nations Economic Commission in Prague, in
May 1999, provided an opportunity to analyze the practical application of current regulations
to the movement of metallic substances contaminated by radioactivity2. This international
Conference organized in Stockholm by the IAEA, affords us an opportunity to reflect more
deeply on the financial implications of certain types of cross-border pollution and the polluter-
pays principle.

2. SIGNIFICANCE OF CROSS-BORDER POLLUTION

Failure to respect the regulations governing radioactive substances is apt to affect the territory
of two or more nations. This is what the OECD calls "cross-border pollution" or a
"transfrontier accident." The evolution of this concept of long-distance pollution (more than
30 kilometers beyond a border) is a result of the ability to detect pollution at greater distances.
Consequently, the law's basis for intervention must be the phenomenon itself and not just the
geographical area in which it is produced.

According to a generally recognized principle, States exercise sole jurisdiction over their own
territory. When acts originating in one State cause damage or potentially threaten the
sovereignty of another State, a conflict between those States arises. Thus a State is strongly
tempted to argue its right to absolute sovereignty over its own territory. But the State whose
territory sustains the financial consequences of pollution has no less a right to demand
reparations.

First of all, it is naturally up to the various parties involved to prevent cross-border
pollution and, failing that, to make provisions for reparations.

There are numerous situations in which no claim or legal proceeding is likely to be pursued.
The financial damage sustained may not appear, at first glance, to be sufficiently serious. The
determination of liability may not be properly handled. As a result, claims for damages
would lack a solid legal basis and thus have little chance of success. Finally, legal action
might be opposed in the interests of political order. States that can, by turn, appear to be
either polluters or victims of pollution
stand united. International responsibility is then difficult to invoke, even when pollution
results from a lack of knowledge about conventional obligations.

If the pollution is serious enough to cause significant damage, there are likely to be many
injured parties in both the public and private sectors. That being the case, any number of
liable- and injured-party combinations would be possible. Depending on the nature of the
parties involved, the situation could fall under the jurisdiction of either national or
international law. In some cases, after exhausting internal avenues of recourse, a case could
be taken to an international court. In addition, several commercial enterprises could be
implicated in varying degrees without its being possible to determine their actual level of
responsibility.
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Finally, issues of the pollution's origin and of unidentified responsible parties obviously
raise the question of indemnification. Metallurgical scraps contaminated by previously
uncontrolled radioactive sources well illustrates the difficulties encountered. The same
problem is posed by agricultural products coming from a third country affected by the
provisions of the July 27,1999, (EC) regulation no. 1661/1999.

3. ANALYSIS OF THE POLLUTER-PAYS PRINCIPLE

Identification of the polluter must first of all determine who caused the pollution, be that the
producer or the party actually in possession of the source of pollution. Once the responsible
party has been identified, the question of form of indemnification arises. Compensation may
be in-kind reparations or the payment of a sum of money to the public authorities charged
with handling the matter.

The level of payment must be determined. The polluter may only be required to pay for the
measures that need to be taken in order to achieve an acceptable level of pollution (the
standard Polluter-Pays Principle). The polluter might also pay a sum needed to cover the
social damages resulting from an acceptable level of pollution (the extended Polluter-Pays
Principle). Originally, the polluter-pays principle only covered the cost of preventive
measures related to administrative demands (surveillance, inspection, authorization regimes,
etc.) and the cost of curative measures. The current tendency is to expand the costs
charged to the polluter in order to internalize costs more completely.

Recognition of the polluter-pays principle fulfills four main functions. The economic
integration function aims, first of all, to ensure that the rules of free competition are
respected. In order not to upset the market's rules, subsidies must not be accorded to
businesses that do not respect the norms of safety and security.

The redistributive function of the principle rests on the idea that the polluter must assume
the costs of pollution prevention and control established by public authorities.

Through its preventive function, the polluter-pays principle can contribute to the reduction of
pollution. From an economic point of view, polluters must be motivated to reduce pollution
by making the cost of polluting outweigh the benefits derived therefrom. Application of this
principle must motivate the
polluter, within the framework of a self-regulatory system, to assume responsibility for taking
the measures needed to reduce the pollution he creates.

Finally, the curative function can guarantee full compensation for damages sustained and
hasten the payment of damage claims by ascertaining the responsibility and liability of the
holders (receivers) of these polluted materials.

Application of the polluter-pays principle can, however, encounter a certain number of
obstacles.

The Rio Conference's declaration on environment and development recognizes the polluter-
pays principle in principle 16. However, this United Nations declaration expressly states that
the implementation of this principle must not distort international trade and investment.
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Despite what appears to be its constraining nature, implementation of the polluter-pays
principle may be moderated by invoking an Act of God or the intervening act of a third
party (la force majeure) and, to a lesser extent, necessity. An Act of God is a situation in
which an unforeseen event, beyond one's control, makes it impossible to meet one's
international obligations. No one can be expected to do the impossible. On the other hand,
necessity is a situation in which one is able to meet one's obligation but at a cost requiring
heavy sacrifices that surpass common practice. Recourse to necessity can amount to same
thing as invoking extenuating circumstances.

4. CONCLUSION

The neighboring States affected by cross-border pollution must first of all be notified with
utmost urgency so that they, too, can analyze the financial consequences of the losses
sustained and take the necessary protective measures. International collaboration is then
necessary in order to evaluate the facts gathered and communicated. International assistance
must also allow us to identify the principal parties, especially in cases involving several
parties located in different States. The consultation principle must be recognized, with a view
toward allowing the injured parties to follow the compensation process. Finally,
international cooperation should facilitate the recovery of damage claims.

The logic of indemnification often runs up against with the difficulty of allocating pollution
clean-up costs to the responsible parties. The polluter-pays principle, however, is not
intended as a substitute for the normal criteria of liability in the nuclear sector. It has a
highly symbolic value. It also better takes into account the financial costs of pollution.
Its recognition in texts in the nuclear field could constitute a guiding principle that
would contribute to more appropriately assigning responsibility to the various parties
involved.

The opinions expressed herein are the author's alone and require further collective
consideration.

' Proceedings Series Safety of Radiation Sources and Security of Radioactive Materials - IAEA Vienna 1999 p.
362 ; IAEA-TECDOC-1045/CN-70/11 - September 1998 ; IAEA Safety Standard Series Draft Safety
Guide Preventing, Detecting and Responding to Illicit Trafficking in Radioactive Materials N S 61 -
1998-12-29

2 UN/Trade/Steel/SEM.2/AC/7 du 5/07/99, p. 4 and Trade/Steel/Sem.2/4
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