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ABSTRACT

Despite the high level of safety and technical improvements achieved in nuclear industry over
more than thirty years of operation, the original reasons for which this industry enjoys a
special liability regime are still valid. "The possibility remains that incidents capable of
causing considerable damage could occur" and Common law is still not well adapted to deal
with the specific problems in this field.

Consequently, whatever the conclusions of the Paris Convention revision exercise in progress
at the NEA of the OECD may be, it is likely that the future specific liability regime will still
need limits both in amount and in time for insurance purposes at least.

While, at present, insurers can cope with a 10-year prescription period in their Nuclear Third
Party Liability policies, the possible extension of this period to thirty years for personal
injuries would not be acceptable without clear provisions in the Protocol and in National
legislation.
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INTRODUCTION

Most of the new provisions adopted in the Protocol to revise the Vienna Convention on
12th September, 1997 are, for the most part of them, going to be taken up in the Protocol
to revise the Paris Convention currently in discussion in Paris

Some of these provisions, such as the significant widening of the scope of Nuclear
Operators' Third Party Liability as well as the increase in the maximum indemnity limit
and the extension of the prescription period for personal injuries confront insurers with
difficult problems.

In this respect, it has to be recalled that during the discussions on the revision of the
Vienna Convention, very serious reservations had been made on the points relating to
insurance and in an official document dated 1st June, 1995 of the European Committee for
the Insurance of Nuclear Risks and addressed to Mr. STURMS as legal Adviser of ATE A,
the insurers' position was clearly exposed.

Concerning the question of the prescription period which I will develop in this paper, the
above-mentioned document clearly indicated that insurers were not prepared to accept an
extension of the prescription period beyond ten years and that if a 30-year prescription
period was to be adopted in the revised Convention, liability beyond ten years would
have to be assumed by government.

In my presentation I will try to show if the insurers' position has evolved since 1995 and
if we can imagine insurance solutions to cover Nuclear Operators' Third Party Liability
with a 30-year prescription period for personal injuries.

EXTENSION OF THE PRESCRIPTION PERIOD IN THE REVISED PARIS CONVENTION

If we first refer to the original Paris Convention instrument the prescription period is
determined by Article 8 which reads as follows :

"a/ The right of compensation under this Convention shall be extinguished if an action is
not brought within ten years from the date of the nuclear incident. National
legislation may, however, establish a longer period than ten years if measures have
been taken by the Contracting Party in whose territory the nuclear installation of the
operator liable is situated to cover the liability of that operator in respect of any
actions for compensation begun after the expiry of the period of ten years and during
such longer period"....

If we now turn to the draft Protocol of 27th January, 2000 to revise the Paris Convention :
"Article 8 (of the original Convention) shall be replaced by the following text :

a/ The right of compensation under this Convention shall be subject to prescription or
extinction if an action is not brought,

/'/ with respect to loss of life and personal injury, within thirty years from the date
of the nuclear incident ;

ii/ with respect to other nuclear damage, within ten years from the date of the
nuclear incident.
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b/ National legislation may however establish a period longer than set out in sub-
paragraph if or ii/ of paragraph a/ if measures have been taken by the Contracting
Party in whose territory the nuclear installation of the operator liable is situated to
cover the liability of that operator in respect of any actions for compensation begun
after the expiry of the period set out in sub-paragraph if or ii/ of paragraph a/ of this
article and during such longer period.

In practice, the extension of the prescription period from ten years to thirty years for
personal injuries, which is now included in the new wording (Article 8 a/ if), is not a
really new concept insofar as the original Convention already permitted the States to
establish a longer period if they wished to do so (second sentence of Article 8 a/).

We can see that the new wording only modifies the burden of responsibility for the period
between ten and thirty years, which is transferred from the States, already providing this
kind of cover, to all nuclear operators in every country and possibly to their insurer or
financial guarantor. Nevertheless it is true that with the new wording National legislation
will still have the possibility of extending the prescription periods mentioned in the draft
Protocol, thirty years for personal injuries and ten years for material Damage. But we
cannot speculate on this hypothesis. We can only notice that thanks to the new wording
Contracting Parties tend to reduce their own financial potential exposure in the nuclear
field as they do in other fields.

This position is not really a surprise because of the general trend in public opinion to
consider that the treatment of victims should be improved but also that private companies
should bear more liability and that such liability should be transferred from the States (ie
taxpayers) to the liable person or entity.

In addition to this we must recognize that in Common Law the principles of prescription
are more and more often considered as void by Courts in some E.U. countries, judges
considering that victims do not have to suffer from such restrictions in their right to be
compensated.

Furthermore, if we compare this draft to the Protocol to revise the Vienna Convention
adopted on 12th September, 1997, but not yet in force, we can see no difference and it is
clear that this article has been inspired by new Article 8 of the revised Vienna
Convention.

Ultimately, when you examine the Price Anderson Act of 1957 which instituted a special
liability regime in the U.S.A. you see that that there is no prescription period at all. Of
course in this case the reasons are different and the system itself is founded on different
concepts.

Then what guided negotiators in their decision to propose an extended prescription period
for personal injuries is, doubtless, improvement of the victims' lot but we can imagine
that it is not the only reason.
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INSURANCE APPROACH AND SOLUTIONS IN SOME EU COUNTRIES

Since 1995 the nuclear insurers' position has not really changed in their appreciation of the
risk exposure but in the meantime, the adoption of the Protocol to revise the Vienna
Convention in 1997 with an extended prescription period and the likelyhood that the same
provision could be adopted in Paris confronted insurers with a new situation. In such
circumstances they had to find out solutions which would enable them to keep on providing
covers for such risks in the revised context.

PROPOSED SOLUTIONS

After having tried in vain to convince the Governments' experts to inspire from the
provisions currently in force in the U.S.A.in the Price Anderson Act, insurers suggested
some modifications which would not challenge the fundamental principles ruling the
Conventions.

In order to permit insurers to contemplate an extension of the prescription period, the
question of liability limits is one of the key problems to address. This should be discussed
with the Contracting Parties and the proposed solution incorporated in the Protocol itself.

1. Under the two Conventions currently in force as well as in the Protocol to revise the
Vienna Convention the operator's liability applies on a per event basis. From the origin
insurers have been allowed in some countries to limit their cover for the life of the
installation whithout any automatic reinstatement. On the opposite, in some other
countries they were able , thanks to rather low limits, to provide covers on a per
incident basis and in some cases with an automatic reinstatement. This is the case in
France where the current liability limit is approximately s 91 million with a possible
full automatic reinstatement over a period of three years.

Considering the huge increase in the liability limits proposed in the draft Protocol to
revise the Paris Convention together with an extension of the prescription period, the
operator's liability limit must be, in all countries, for the life-time of the installation
and not on a per event basis.

In addition the Protocol should clearly indicate that no automatic reinstatement
obligation of the insurance limit or financial guarantee should be established after a
nuclear incident.

2. At present, the limits being relatively low and the prescription period being only ten
years, insurers have no real difficulties with the payments of claims settlement costs.
But, it must be recalled that following a severe nuclear incident the handling of
thousands of claims would result in enormous financial costs deriving from substantial
commitment of human ressources, of claims specialists who would meet the victims,
assess damages and agree settlements. As regards personal injuries the burden would
even be heavier due to the fact that claims would have to be handled over many years.

Leaving aside insurers' internal costs we can also just imagine the enormous costs
incurred for the defence of unjustified claims or disputes on the amount of
compensation offered by insurers in comparison with the amount claimed by victims.
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Then all theses costs, internal and external, should be incorporated in the limit and
clearly defined in the Protocol.

With these propositions insurers would have a clear picture of their finite
commitments which is a prerequisite to their adopting a 30-year period for personal
injuries in their Nuclear Third Party Liability policies.

Coming now to the propositions which could be dealt with within the scope of National
Laws there are in my opinion three points which could be worth considering :

1. The method for calculating the tax-free equalization reserve currently used in some
countries should be revised. The total amount of this reserve should be twice the
indemnity limit and insurers should be allowed to establish such a reserve free of tax
during a period of thirty years instead often years.

2. Because of the inadequacy between the premiums of one given year and the
potentially high exposure of insurers in case of a single loss, it should be possible to
obtain a procedure for the establishment of claims reserves well adapted to Nuclear
Third party Liability losses. Insurers should be permitted to constitute claim reserves
for only 25 % of the loss estimate instead of the present 100 %. In this way the
premiums of the years following the loss could be used for the establishment of
reserves, according to the needs,for personal injuries likely to be compensated over a
long period of time.

3. In case of cancellation of the policy, insurers could be held liable for thirty years for
losses occurred during the policy period.

In order to avoid that the premium corresponding to this subsequent cover weigh on
the annual premium, a specific premium could be charged only after cancellation of
the policy. In this case the amount of the premium could be four times the annual
premium of the last five years of cover.

These are the main points on which National Authorities can have a determining action but
will they be prepared to do so is not sure at all.
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XCONCLUSION

Everybody knows that the situation in nuclear insurance remains much different than in
Conventional insurance and requires special provisions. But the limited prescription period
in the original Paris Convention is one of the most important security for insurers. An
extension of the prescription period to thirty years for bodily injuries would obviously
require even more specific _provisions in order to enable insurers to maintain their
involvments and commit their maximum capacity in the field of nuclear liability.

Insurers remain convinced that more than elsewhere their role would be of the utmost
importance in case of nuclear incident. Their expertise in handling and settling Third Party
Liability claims and their ability to defend unjustified claims are not questioned.

Furthermore they are recognized as the necessary intermediary between victims and the
operator responsible and even Governmental Authorities.

Let's hope their contribution to the discussions on the future of the nuclear liability regime
will permit government representatives to make their decision with the full knowledge of
insurance possibilities.
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