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Abstract

A few years after the adoption of a Protocol to amend the world-wide Vienna
Convention on Civil Liability for Nuclear Damage and of a new "global" Convention on the
Supplementary Compensation of Nuclear Damage (September 1997), the countries which are
party to the Western Europe based Paris and Brussels Conventions are working on the
revision of these instruments within the OECD Nuclear Energy Agency. The objective of this
exercise is not only to preserve the compatibility of the Paris and Vienna provisions, which is
now an imperative deriving from the application of the 1988 Joint Protocol linking these two
Conventions, but also to substantially improve certain features of this regime such as its
technical and geographical scope of application, the facilitation of the rights of victims to
defend their claims and, of course, the level of funds effectively available to compensate the
damage. This paper reviews briefly the recent evolution of the international nuclear liability
regime and discusses some of the challenges which the nuclear countries are facing in this
context.

1. Background

It was in the United States that a special nuclear third party liability regime was
formulated for the first time, in 1957, in the so-called Price-Anderson Act. At that time, a
group of European experts was already working at the OEEC (today the OECD) on the
drafting of what was to become the first international convention on this topic. This
Convention, which was adopted in 1960 (the Paris Convention) lays down the basic principles
governing the liability of operators of nuclear installations in the event of damage caused by
their activities, principles which still constitute a benchmark for national legislation
throughout the world. In 1962, another convention dealing with the liability of the operators
of nuclear ships was concluded, a testimony to the confidence which reigned at the time as to
the rapid development of the applications of nuclear energy. This Convention, however, never
entered into force. The final element in this background picture was the adoption, the
following year, of the so-called Vienna Convention — opened for signature within the
framework of the International Atomic Energy Agency — the provisions of which are, to a
large extent, identical to those of the Paris Convention and of the Brussels Convention
supplementary to the Paris Convention. The latter Convention introduces a system of
supplementary funding to compensate nuclear damage by means of public funds provided
partly by the Installation State and partly by contributions from all the participating countries.

A detailed description of these conventions and of the international nuclear third
party liability regime as it stood at the opening of negotiations on the revision of the Vienna
Convention can be found in "Liability and Compensation for Nuclear Damage", OECD/NEA,
Paris, 1994. The following is therefore simply a brief outline.
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2. Structure of the special nuclear liability regime

As is set out expressly in the Expose des motifs of the Paris Convention, the
formulation of a special third party liability regime for nuclear damage reflects the desire to
reconcile two distinct objectives: in the first place, to protect the public and those who work
with nuclear energy, i.e. to define in a simple and effective way the conditions under which
nuclear operators could be found liable in the event of an accident, while at the same time
ensuring that funds are available to guarantee the compensation of any damage. Secondly, the
regime aimed to confer on the then fledgling nuclear industry the benefit of legal certainty
and, in particular, to limit in advance its financial commitments whatever the consequences of
an accident which, at the time, were assumed to be potentially catastrophic though
unquantifiable with any degree of accuracy. It was recognised at the outset that if these two
objectives were to be reconciled, a special system was necessary which would derogate in
several respects from the rules of the ordinary law on quasi-delictual liability.

In short, this regime is characterised by the strict or objective (no fault) and
exclusive (channelled) liability of the operator in the event of nuclear damage. These rules,
now traditionally invoked with regard to high-risk activities and since used in many
international conventions, are also the result of the realisation that with regard to activities as
complex as the operation of a nuclear installation, it is extremely difficult to unravel the web
of liability. Similarly, channelling liability facilitates the rational organisation of the
operator's mandatory financial guarantee, another characteristic of the regime, as well as
the ability of potential victims to claim compensation. These obligations weighing on the
nuclear industry are, however, offset by the limitation of the amount of liability of an
operator for any given accident; this principle is, however, being called into question in a
growing number of countries.

The nuclear third party liability regime also differs from the rules of the ordinary law
by providing for a time limit, in principle ten years from the date of the nuclear accident, for
claims for compensation, as distinct from the usual thirty-year prescriptive period. This
provision — paradoxical in that damage caused by ionising radiation may not manifest itself
for decades — was adopted at the insistence of nuclear insurers. This issue was again
discussed during the negotiations on the revision of the Vienna and Paris Conventions.

The desire of the authors of the Paris and Vienna Conventions to keep the regime as
simple as possible is also demonstrated by their decision to limit claims for compensation to a
single competent court, in principle that of the place of the accident, even when damage is
caused within neighbouring countries.

Lastly, the right to compensation for nuclear damage must be available without
discrimination between victims of a country in which the Convention and relevant national
legislation apply, although a form of discrimination may be considered to exist at the moment
because of the limited geographical scope of application of the Conventions.

It may be said in passing that while, today, the fear of an accident in a large nuclear
installation causing transboundary damage is considered to be the main raison d'etre of the
nuclear conventions, it was the risk incurred by the transport of nuclear substances and fuel
which originally was the main reason for endeavouring to harmonise at an international level
the law regulating such activities. The Paris and Vienna Conventions therefore deal in detail
with this aspect and ensure that the chain of liability and insurance is never broken, while
allowing operators a fairly large degree of freedom in this field.
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Although based on common rules designed to ensure the harmonisation of national
laws, the Paris and Vienna Conventions retain a considerable degree of flexibility, allowing
law-makers to choose from among various options and giving national laws the responsibility
of organising the procedures for compensating damage.

The international nuclear third party liability regime thus set up in the early 1960s
was to remain largely unchanged for about thirty years1, i.e. for as long as no nuclear accident
had indirectly revealed its shortcomings. In this respect, the stack fire at Windscale in 1957
preceded the Paris Convention while the Three Mile Island accident in 1979 did not have any
significant radiological consequences and did not therefore give rise to application of the
United States legislation on "extraordinary nuclear occurrences". The Chernobyl catastrophe
in 1986, on the other hand, could have constituted a real test for the regime except that the
USSR was not then Party to any international convention in this field, a situation which has
unfortunately not changed as far as Russia is concerned. The international community was,
nevertheless, to heed the warning.

3. From the Joint Protocol to the Vienna negotiations2

The turning point occurred in 1988, when, under the auspices of the NEA and the
IAEA, the Joint Protocol relating to the Application of the Vienna Convention and the Paris
Convention was adopted. This original instrument, which organises the mutual recognition of
the system of liability and compensation under these two Conventions and also makes it
possible to regulate certain situations of the accumulation of the liability of nuclear operators,
had been envisaged for several years within the Paris and Vienna Agencies. Its adoption just
after the accident in Ukraine was targeted at a more immediate goal: to broaden the
geographical scope of application of the special nuclear liability regime and to attract new
countries, notably from Eastern Europe. In this perspective, the two regimes — Paris and
Vienna — may be considered as strengthening each other by means of the Joint Protocol, the
more so in that nearly all countries Party to this instrument are located in Europe.

The Joint Protocol entered into force in 1992 and at present covers fourteen Vienna
Convention countries and — only -- six Paris Convention states.

The adoption of the 1988 Joint Protocol was an emergency measure, leaving the
Protocol's structure to be consolidated. The pillar constituted by the Paris Convention having
already been restored to a limited extent in 1982, to continue the architectural metaphor, it
was decided that the most pressing matter was to restore the instrument designed for world-
wide application, which had remained unchanged since its adoption in 1963, especially in
light of the Chernobyl accident which had revealed the limits of the Vienna Convention. The
goal which everyone had in mind was therefore to encourage the countries of Eastern Europe
with nuclear installations deemed to be of doubtful safety to accede to this Convention, an
invitation which moreover was largely accepted, bringing the number of Parties today to 32.

1. Mention should also be made of the 1971 Brussels Convention relating to Civil Liability in the Field
of Maritime Carriage of Nuclear Material which was designed to solve the problem of insuring the
maritime transport of nuclear substances, giving precedence to nuclear law over the law of the sea in
this particular context.

2. The Joint Protocol: "A Bridge between Two Conventions on Civil Liability for Nuclear Damage", by
0. von Busekist, Nuclear Law Bulletin No. 43, June 1989, OECD/NEA, Paris.
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4. Progress on the revision of the Vienna Convention3

The purpose of this paper is not to recount all the ups, downs and outcomes of what
were long and detailed negotiations, but rather to analyse the effects of the exercise on the
current revision of the Paris Convention and the Brussels Supplementary Conventions. We
shall thus limit ourselves to a rapid assessment of results, followed by a short presentation of
the new Convention on Supplementary Compensation for Nuclear Damage.

The changes made by the a Amending Protocol of 1997 may, albeit somewhat
arbitrarily, be classified as follows:

a) Modifications of an essentially "technical" nature, directly based on the
amendments made to the Paris Convention in 1982, for example the insurance
certificate concerning transport or the option available to a Contracting Party to
fix a lower liability amount when the nuclear installation or transport in question
presents a sufficiently reduced risk.

b) Other modifications which are also relatively technical, made with a view to
improving the Convention's provisions. For example, the possibility for a State to
represent its nationals and bring actions for damages on their behalf before the
competent court, notably when the latter is situated in another State, or again the
extension of the time limit for bringing claims for compensation to thirty years in
the case of personal injury. Several of these changes, for instance the prior
designation of a single competent judicial body in each State, were in fact a direct
result of the recommendations or decisions adopted previously by the Parties to
the Paris Convention, which demonstrates the considerable influence exercised
by these countries with regard to the work of revision.

c) A series of changes of wider application, of a more political nature and with
significant economic consequences. Without entering into detail, these include
the new definition of nuclear damage, the broadening of the geographical scope
of application, the recognition that coastal States have a right to assume
jurisdiction when accidents occur within their exclusive economic zone and, of
course, the new liability amounts together with an express reference to the
limitation of the financial guarantee in cases where a State has opted for
unlimited liability, reliance on public funds to supplement those provided by the
nuclear operator and a clause for revising the amounts.

Having regard to both the number and the scope of these various amendments, the
text adopted in 1997 may be considered as really constituting a "new" Convention, as is
moreover suggested by the procedural provisions specifying that States may in future become
Parties to the Protocol alone, which is thus given an independent existence. It may therefore
be expected that two significantly different instruments will co-exist, probably on a fairly
permanent basis.

3. "The Protocol Amending the 1963 Vienna Convention", by Vanda Lamm, Nuclear Law Bulletin
No. 61, June 1998, OECD/NEA.

"International Conventions as a Source of Confidence in Nuclear Energy", by Patrick Reyners, in
Nuclear Inter Jura' 95 Proceedings, pp.29-57, 1995, Helsinki.

722



To date, fourteen countries have signed the 1997 Protocol and two have ratified it
(Morocco and Romania).

5. A new Supplementary Convention

With the Joint Protocol of 1988, nuclear law experts had already shown that they
were quite prepared to resort to original solutions. The drafters of the Convention on
Supplementary Compensation for Nuclear Damage (CSC) also demonstrated an inventiveness
which, if truth be told, is perhaps rather the result of the constraints imposed on the
negotiators than a reflection of a traditional construction of the law of treaties.

The need to ensure additional means of compensation to supplement the nuclear
operator's financial guarantee had been recognised from the outset of the discussions on the
revision of the Vienna Convention, as it had also been essential for the Paris Convention
countries when, some thirty years previously, they had undertaken the drafting of the Brussels
Supplementary Convention. However, the initial objective of setting up a world-wide
mechanism similar to the Brussels Convention was gradually replaced, under the influence in
particular of the United States which felt, for constitutional reasons, unable to accede to the
Vienna Convention, albeit revised, by an instrument of a rather different nature. While
intended to form a supplementary tier for the Paris and Vienna Conventions, the CSC is also
open to third countries provided their domestic legislation is compatible with the nuclear third
party liability principles introduced by the basic Conventions. Any given country therefore
has a choice between being Party to the Paris or Vienna Conventions and to the new
Convention, or alternatively of acceding directly to the latter.

The financing mechanism introduced by the new Convention is based on two
elements: first, the State in which the installation in question is located undertakes to provide
funds of an amount in principle of 300 million SDRs (corresponding to the limit of liability
laid down by the Vienna Convention as revised), — whether from the operator's financial
guarantee or from the State itself — to compensate damage. This amount may, however, be
higher than 300 million or lower (minimum 150 million) than this sum, in which latter case
for a maximum period often years.

Secondly, outstanding compensation is paid for out of public funds allocated by all
the Contracting Parties on the following basis: each Party undertakes to pay, if necessary, an
amount equivalent to its installed nuclear capacity (power reactors) multiplied by 300 SDRs
per Unit (calculated as one Unit per MW of thermal capacity), at the date of the accident. This
calculation therefore takes account of nuclear reactors only. In addition, and up to a maximum
of 10 per cent of the total amount available as thus calculated, each Party also undertakes to
pay a fixed contribution on the basis of the United Nations scale of contributions (Parties on
the minimum UN rate of assessment are exempt). Compared to the Brussels Supplementary
Convention, the new instrument results in the "nuclear" countries paying for most of the
compensation. A ceiling on contributions is however provided for, aimed at certain countries
such as the United States and France which possess a particularly large number of nuclear
power plants.

4. "The Compensation Convention: Path to a Global Regime for Dealing with Legal Liability and
Compensation for Nuclear Damage", by Ben McRae, Nuclear Law Bulletin No. 61, June 1998,
OECD/NEA, Paris.
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Unlike the first tier of compensation covered by the nuclear operator's financial
guarantee and the funds provided by the Installation State, special provisions apply to the
distribution of the funds available from the international tier: 50 per cent of the funds
available are allocated to compensate damage suffered both inside and outside the Installation
State, with 50 per cent being reserved solely for compensation outside its territory. The
Brussels Supplementary Convention makes no such discrimination. Another difference is that,
while the Brussels Convention includes an international tier of a fixed amount (currently
125 million SDRs) payable by the Contracting Parties on the basis of its own contribution
rules, the new Convention sets up a cumulative system. This means that the total amount
available is destined to increase as and when new countries accede and increase the number of
their power plants. It is estimated that the fund could reach some 300 million SDRs once most
countries with power reactors become members.

This system of supplementary funding for the compensation of nuclear damage, like
that of the Brussels Convention, is intended to be put into effect only when an accident is so
serious that the funds available from the operator liable and the Installation State are
insufficient. It does not involve any prior payment.

With a view to promoting the largest possible number of accessions, an Annex is
attached to the Convention and forms an integral part of it. This Annex lays down the norms
with which the domestic legislation of a country not already Party to the Vienna or Paris
Conventions must comply in order to meet the obligations resulting from the Convention. The
force of this obligation to bring national law into line with the provisions of the Annex varies
in practice, depending on whether the country concerned has nuclear installations on its
territory or not. It may be noted that originally, the provisions of the Annex were designed
above all to apply to the particular situation of the United States, as shown by the date of
entry into effect (1 January 1995) and the required amount of financial guarantee, namely
1 billion SDRs for nuclear power plants, under a special provision entitled the "grandfather
clause".

To date, thirteen countries have signed the Convention on Supplementary
Compensation and two (Morocco and Romania) have ratified it.

6. Revision of the Paris and Brussels Supplementary Conventions: context and
method of work

The idea that an in-depth revision of the Vienna Convention should be matched by
similar work on the Paris Convention flows naturally from the collaboration pact between the
two regimes set up by the Joint Protocol. Moreover, such a commitment was important to
render the Vienna Convention revision more credible and fully justified the active
participation of the Paris countries in the negotiations conducted within the IAEA.

Furthermore, the adoption of the Convention on Supplementary Compensation for
Nuclear Damage in September 1997, at the same time as the Protocol to Amend the Vienna
Convention, raised the question of what was to become of the Brussels Supplementary
Convention, in other words the durability of a regional agreement as compared to an
agreement conceived as a global system for the compensation of nuclear damage.

It may first be noted that the negotiations in Vienna and those in Paris took place in
very different environments. Some 50 delegations took part in the work of the "Standing"
Committee of the IAEA on nuclear liability, and these may be classified in three main
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categories: the Paris countries, the Vienna countries, and a more heterogeneous group
including the large nuclear countries such as the United States, Japan and Russia, and other
countries which, on the contrary, have chosen not to embark on a nuclear power programme
and some of which have a relatively militant attitude regarding this topic. The traditional
East/West, North/South divisions in international negotiations to a certain extent gave way to
a confrontation between nuclear and non-nuclear countries. In these circumstances, the
Contracting Parties to the Vienna Convention did not have the weight in the discussions
which their special status could have justified, and it rapidly became apparent that the
objective of the exercise was to replace the 1963 text by a new instrument capable of
attracting widespread accession.

The Parties to the Paris Convention (and to the Brussels Supplementary Convention)
took an almost exactly opposite approach. Judging that the revision of "their" Conventions
was a matter for them alone and asserting that it needed to be concluded rapidly, they opted to
conduct this work within a group comprising the Contracting Parties (CPPC) alone. They
nevertheless reported on their discussions to their partners within the NEA at regular
intervals, notably through the Group of Governmental Experts on Nuclear Third Party
Liability (which comprises all Member countries of the Agency), and to various East
European countries which had been invited as observers to the meetings of this Group.

The method generally adopted from the outset was to take the amendments made to
the Vienna Convention as a basis for discussion. The examination was nevertheless a critical
one, several Paris countries having already indicated at the Conference for the adoption of the
1997 Protocol that, since they were not in favour of some of the new provisions (such as the
geographical scope, the clause concerning jurisdiction or the rule giving priority to the
compensation of personal injury) — without, however, wishing to prevent other countries from
adopting them — they did not intend to be bound by these decisions for the future. It is
therefore not impossible that the Paris Convention, once it has been amended, will be
somewhat out of step with the new Vienna Convention (for example with regard to the
definitions of a nuclear accident and of nuclear damage) whenever such differences do not
seem such as to upset the compatibility between the two regimes which is now required under
the Joint Protocol.

But, as a matter of interest, do the Paris countries have the same interests as the other
countries which participated in the Vienna negotiations?

7. What is at stake in the revision of the Paris and Brussels Conventions?

Each of the fourteen countries concerned naturally has its own vision of the
objectives to be attained, but several issues are of equal interest to all the Contracting Parties,
especially given that any amendment to the two Conventions requires the agreement of all the
Parties.

In fact, the first issue at stake in the current negotiations is whether or not to
maintain a dual system: Paris Convention on the one hand, revised Vienna Convention on
the other. The progress made in Paris to date and the relative lack of urgency as regards
ratifying new instruments give reason to believe that this system is likely to last for some
time.

The second issue, linked to the first, concerns maintaining the characteristics of
the regime while seeking to modernise it. This involves in particular preserving the delicate
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balance between protecting the public and the concern not to compromise the legal framework
within which the nuclear industry has developed. The first indications from the work carried
out by the CPPC Group generally suggests that this should be possible, at the cost sometimes
of certain adjustments: for example, it is now recognised that the revised Paris Convention
will also expressly authorise a country to provide for an unlimited liability regime in its own
legislation.

Another important issue concerns both the level of the future liability and financial
guarantee amounts and how these amounts are to be financed given that, by analogy with
the Vienna Convention, the Paris Convention should in future fix a minimum amount, and not
a maximum one as is the case at present. These two questions are of course of direct interest
to potential victims but their political and economic aspects are just as clear. Not without
some justification have the "nuclear" countries been accused in the past of not having updated
the amounts laid down by the Conventions, thus pandering to the interests of operators. The
question is therefore important for the credibility of the new regime and, having regard to the
generally more favourable socio-economic conditions existing in Western Europe, the future
"minimum" amount of the liability of Paris operators will no doubt be higher than that laid
down in the revised Vienna Convention (300 million SDRs). Another difference is that the
new Vienna Convention amount was only agreed at the cost of the possible mobilisation of
public funds and other arrangements (for example, the clause providing for the gradual
increase of the amounts over a fifteen-year period, which is very long). A tendency can
moreover be detected in the discussions relating to the Paris and Brussels Conventions to
transfer a larger part of the burden of the financial guarantee to the operators themselves, for
obvious budgetary reasons and also to avoid any suspicion of subsidising the nuclear industry.

A final issue concerns the evolution of this regime in terms of participation.
While the provisions of the Paris Convention are of themselves universal in nature, the fact
remains that all the Member countries are at present from Western Europe.5 As for the
Brussels Supplementary Convention, it is even more clearly regional in nature, not only
because of its historical origins (the text has sometimes — wrongly — been described as a
Euratom Convention) but also because of the close links, both geographical and political,
which bind the countries involved. One of the important issues for debate in the context of
any revision will be to decide whether the international tier should remain a fixed system with
a stable number of contributing countries or, on the contrary, whether this tier, like the CSC
provision, will be "open", its amount varying according to the number of Member countries.
This question arises because of the interest expressed by some Central European countries to
accede to the Paris and Brussels Conventions (assuming this is accepted, since the accession
of new countries is subject to the agreement of the existing Contracting Parties).

The decision by Slovenia to request accession to the Paris Convention and the
prospect of an enlargement of the European Union to include several of these countries makes
this issue highly relevant and gives reason to hope for a possible enlargement of the
Paris/Brussels system while retaining its regional coherence.

In addition to these aspects, there is the thorny question of the co-existence of the
Paris/Brussels regimes and the revised Vienna Convention/CSC. In fact, this question is more
relevant to the CSC than to the Vienna Convention since the necessary collaboration between

5. Of the original Signatories, Austria and Luxembourg have excluded any possibility of ratification;
Switzerland, on the other hand, recently expressed its interest, which gives reason to hope that the
accession of this country to the Paris/Bnissels system will strengthen its geographical coherence.
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the two regimes through the Joint Protocol, already referred to, does not require that the two
texts be entirely identical. The CSC, on the other hand, which presents itself as a global
instrument, creates, despite all that may be said, a situation of competition particularly as
regards the accession of countries which, like the United States, are Parties to neither Paris
nor Vienna. The existence of the Brussels Supplementary Convention further complicates
matters since, should countries already in the Brussels Convention adhere to the CSC, it
would be essential to determine in what order and under what procedures public funds would
be mobilised given that Member countries of the two Conventions would not wish to pay
twice over for a single nuclear accident. This question has still not been given a clear answer.

8. Progress of work and future prospects

a) Paris Convention

Work on revision of the Paris Convention has progressed significantly since the
process started at the beginning of 1998. However, the various amendments envisaged
constitute a whole, and the countries concerned will have to state their position at the end of
the exercise. It would therefore be premature to claim success. This paper will do no more
than address briefly a series of points discussed within the framework of the revision,
following the order of the Articles of the Convention.

Nuclear installations, the Paris Convention does not exclude from its scope of
application non-peaceful nuclear installations, which confirms a contrario the Brussels
Supplementary Convention which does not cover this type of installation. On this point, the
Paris Convention differs from the Vienna Convention which excludes installations used for
non-peaceful purposes (this exclusion having been confirmed in the 1997 Protocol after much
discussion).

Moreover, it is proposed to include expressly in the definition of nuclear installations
those intended for the disposal of radioactive waste, thus confirming a decision of the NEA
Steering Committee dating from 1987. This question was not addressed during the revision of
the Vienna Convention.

Nuclear incident, unlike the new definition in the Vienna Convention adopted in
1997, the proposal does not refer to the concept of "grave and imminent threat" which is
included in the definition of preventive measures and linked to the definition of nuclear
damage.

Nuclear damage: this essential provision should now receive a proper definition,
largely based on the 1997 Protocol although with certain differences designed to facilitate its
application by national courts.

Geographical scope of application, the proposed abolition of the restrictions
contained in the present text of the Convention, modelled on the revised Vienna Convention,
continues to cause difficulties.

Transport of nuclear substances, this question, not raised in Vienna, concerns the
option given by the Convention to nuclear operators to agree freely between themselves as to
who shall be responsible for a transport operation. It is envisaged that this option should be
restricted to the operator sending the substances or receiving them, so as to discourage the
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transfer of liability the only purpose of which is to benefit from a lower liability limit
^insurance shopping").

Limit of liability and financial guarantee: this question is still outstanding. It has
already been said that the Convention should in future provide for a minimum liability
amount and leave the Parties free to opt for the unlimited liability of the operator provided
that in such cases the financial guarantee amount is not lower than the minimum amount of
liability fixed by the Convention. Other issues such as the clause providing for the gradual
increase of the amounts or the fixing of reduced liability limits for transport operations or
low-risk installations are still under discussion.

Unit of account of the Convention, at present, this is the Special Drawing Right
(SDR) of the IMF. It has recently been suggested that this be replaced by the euro, the
monetary unit destined to replace the national currencies of nearly all the present Contracting
Parties.

Prescriptive period and compensation priorities, like the revised Vienna
Convention, it is proposed to extend to thirty years the time limit applicable to personal
injury, while the previous twenty-year time limit for cases in which the materials at the origin
of the damage were no longer under the operator's supervision is abolished. It is not, on the
other hand, intended to introduce a rule concerning priority for personal injury like the one in
the revised Vienna Convention.

Exonerations from liability, it is proposed to abolish the exoneration relating to
grave natural disasters in line with an amendment made to the Vienna Convention.

Jurisdiction, an amendment modelled on the revised Vienna Convention is still
under discussion.

Reciprocity clause, this new provision would mean that when a Contracting Party
provides for amounts above the new limit laid down in the Convention, it would be entitled to
subject the right to compensation of damage suffered on the territory of other Contracting
Parties to a condition of reciprocity.

b) Brussels Supplementary Convention

Work relating to this Convention in fact only started some months ago and it is
therefore impossible at this stage to give any reliable information about the nature of future
amendments.

Apart from the need to adjust the Convention to bring it into line with the
amendments made to the Paris Convention, it is nevertheless likely that discussions will relate
essentially to the future of the compensation tier for which the "Installation State" is
responsible, the maintenance of an international tier of a "fixed" amount or the choice of an
"open" fund modelled on the CSC and, naturally, the levels of such tiers in future.

These aspects emphasise the extent to which amendments to the Paris Convention
and to the Brussels Convention are closely interrelated. Moreover, it should not be forgotten
that this exercise will have to take account of the compatibility of the Paris/Brussels system
with the CSC so as not to create a situation in which a Paris/Brussels country would find it
legally impossible to accede to the CSC.
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Another point of considerable importance, particularly for those participating
countries with a large nuclear power programme, concerns the way in which contributions to
the international compensation tier are calculated. Under the present system, adopted at a time
when most Signatories planned to implement such programmes, contributions are calculated
according to a formula based for 50 per cent on gross national product and for 50 per cent on
the thermal capacity of the nuclear reactors located on the territory of each Contracting Party.
This formula was not called into question when the Convention was revised in 1982 but,
given that the new Convention on the Supplementary Compensation of Nuclear Damage has
increased the share calculated on the basis c>f installed nuclear capacity to 90 per cent, it may
be thought that some countries will propose a certain adjustment of the existing Brussels
Convention method of calculation. This is a sensitive issue with obvious political and
economic implications, but-the response to it will have a determining influence on the future
of this mechanism for international financial solidarity.

The Contracting Parties to the Paris and Brussels Conventions intend to complete the
revision exercise in 2001. Without entering into useless speculation as to the chances of
achieving this objective, let us note simply that good progress has been made on the work
relating to the Paris Convention, although the fundamental question of the future amounts of
liability and financial guarantee still remain to be settled. This issue will probably not be able
to be decided until a similar decision has been taken with regard to the Brussels Convention.

9. The need for modernisation

In almost all the countries of the world, nuclear activities are on the defensive despite
an altogether remarkable overall safety record. A reflection of the times, the recent and
ongoing revisions of the nuclear third party liability conventions will have taken place in a
much less favourable environment than that prevailing at the time they were drafted, now
nearly forty years ago. For many, sometimes even in countries actively engaged in nuclear
energy, certain rules sanctioned by use and time no longer seem relevant or even legitimate.
The current limits are deemed unrealistic. The massive call on a State guarantee is being
criticised. Substantial improvements are therefore necessary if a consensus is to be reached on
the new amendment protocols among countries with very different interests and,
subsequently, in order to facilitate the task of the law-makers who will undertake the updating
of implementing legislation. Additional endeavours will certainly be required of nuclear
operators and the insurance industry, but only at this price will it be possible for an updated
regime of liability and compensation for nuclear accidents to continue to be applied in this
new century.

729


