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Abstract:
The UN ECE Convention on Access to Information, Public Participation in Decision-making and
Access to Justice in Environmental Matters had been adopted at Arhus, Denmark, at the Fourth
Ministerial Conference in the 'Environment for Europe' process, and signed by thirty-five countries
and the European Community. This paper summarises the main features of the Convention and
briefly discusses its relevance to radioactive waste management issues. It then describes some of the
activities currently being undertaken under the auspices of the Convention.

1. INTRODUCTION

On 25th June 1998, Environment Ministers from throughout Europe and parts of Central Asia and
North America adopted a new regional Convention aimed at strengthening democratic accountability
in the field of the environment. The UN ECE Convention on Access to Information, Public
Participation in Decision-making and Access to Justice in Environmental Matters1 was adopted in the
Danish city of Arhus at the Fourth Ministerial Conference in the 'Environment for Europe' process,
and signed by thirty-five countries and the European Community. The Arhus Convention, as it is
known, aims to strengthen:

• rights of access to environmental information
• rights to participate in environmental decision-making
• rights of access to justice in environmental matters.

2. THE CONTENT OF THE CONVENTION

As its title suggests, the Convention contains three broad themes or 'pillars': access to information,
public participation and access to justice. However, before describing these, it is worth referring to a
number of important general features of the Convention.

2.1 General Features

Article 1, setting out the objective of the Convention, requires Parties to guarantee rights of access to
information, public participation in decision-making and access to justice in environmental matters.
It also refers to the goal of protecting the right of every person of present and future generations to
live in an environment adequate to health and well-being. Thus the Convention adopts a rights-based
approach, and these rights underlie the various procedural requirements in the Convention. The
Convention prohibits discrimination on the basis of citizenship, nationality or domicile against
persons seeking to exercise their rights under the Convention.

The main thrust of the obligations contained in the Convention is towards public authorities, which
are defined so as to cover governmental bodies from all sectors and at all levels (national, regional,
local, etc), and bodies performing public administrative functions. Privatised bodies having public
responsibilities in relation to the environment and which are under the control of the aforementioned
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types of public authorities are also covered by the definition. Bodies acting in a judicial or legislative
capacity are excluded. The definition of'public authority' also covers the institutions of regional
economic integration organisations which become a Party to the Convention. In addition, the
Convention contains a more general requirement on Parties to promote the application of its
principles within the framework of international bodies in matters relating to the environment.

The Convention establishes minimum standards to be achieved but does not prevent any Party from
adopting measures which go further in the direction of providing access to information, public
participation or access to justice. In order to promote compliance with the provisions of the
Convention, the Meeting of the Parties to the Convention is required to establish, on a consensus
basis, optional arrangements for reviewing compliance. Such arrangements are to allow for
'appropriate public involvement'.

Finally, the Convention is open to accession by non-ECE countries, subject to approval of the
Meeting of the Parties.

2.2 Access to Information

The information pillar (Articles 4, 5) contains the essential elements of a system for securing the
public's right to obtain environmental information on request from public authorities. These include a
presumption in favour of access unless the information requested can be shown to fall within a finite
list of exempt categories and a requirement that the information be provided within a limited
timeframe and without the imposition of unreasonable charges. The right of access extends to any
person, without his or her having to prove or even state an interest. Refusals, and the reasons for
them, are to be issued in writing where requested, again within a specified time-limit.

'Environmental information' is defined broadly, encompassing a non-exhaustive list of elements of
the environment (air, water, soil, etc.); factors, activities or measures affecting those elements; and
human health and safety, conditions of life, cultural sites and built structures, to the extent that these
are or may be affected by the aforementioned elements, factors, activities or measures.

Public authorities may withhold information where disclosure would adversely affect various
interests, e.g. national defence, international relations, public security, or commercial confidentiality.
There are however some restrictions on these exemptions, e.g. the commercial confidentiality
exemption may not be invoked to withhold information on emissions which is relevant for the
protection of the environment. In all cases, the exemptions may only be applied when the public
interest which would be served by disclosure has been taken into account.

The Convention also imposes active information duties on Parties. For example, Parties are required
to progressively establish pollution inventories and to make environmental information publicly
available in electronic databases which can be easily accessed through public telecommunications
networks. In emergency situations, public authorities are required to immediately provide the public
with all information in their possession which could enable the public to take measures to prevent or
mitigate harm arising from an imminent threat to human health or the environment.

2.3 Public Participation

The Convention sets out minimum requirements for public participation in various categories of
environmental decision-making (Articles 6-8). The most detailed of these apply to decision-making
on whether to license or permit certain types of specific project or activity listed in Annex I of the
Convention. The requirements may also apply to decision-making on other activities which may have
a significant effect on the environment.

The public participation requirements include timely and effective notification of the public
concerned; reasonable timeframes for participation, including provision for participation at an early
stage; a right for the public concerned to inspect information which is relevant to the decision-
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making free of charge; an obligation on the decision-making body to take due account of the outcome
of the public participation; and prompt public notification of the decision, with the text of the
decision and the reasons and considerations on which it is based being made publicly accessible. The
'public concerned' is defined as 'the public affected or likely to be affected by, or having an interest
in, the environmental decision-making', and explicitly includes NGOs promoting environmental
protection and meeting any requirements under national law.

Parties are also required to provide for public participation during the preparation of plans and
programmes relating to the environment. Such plans or programmes may cover not just those
prepared by an Environment Ministry, but also sectoral plans (transport, energy, tourism, etc) where
these have significant environmental implications. In addition, the Convention applies, in more
recommendatory form, to decision-making on policies relating to the environment, as well as to the
preparation by public authorities of executive regulations and other generally applicable legally
binding rules that may have a significant effect on the environment. Although the Convention does
not apply to bodies acting in a legislative capacity, this latter provision would apply to the executive
stage of preparing rules and regulations even if they are later to be adopted by parliament.

2.4 Access to Justice

The third pillar of the Convention (Article 9) aims to provide the public with access to review
procedures in three contexts:
- with respect to access to information;
- with respect to the decision-making referred to in the public participation provisions;
- with respect to breaches of environmental law in general.
Thus the inclusion of an 'access to justice' pillar not only underpins the first two pillars; it also points
the way to empowering citizens and NGOs to assist in the enforcement of the law.

The procedures in each of the three contexts referred to above differ in some respects but in all cases
are required to be 'fair, equitable, timely and not prohibitively expensive'. Decisions must be given or
recorded in writing, and in the case of court decisions, made publicly accessible. Assistance
mechanisms to remove or reduce financial and other barriers to access to justice are to be considered.

3. RELEVANCE OF THE CONVENTION TO RADIOACTIVE WASTE MANAGEMENT
ISSUES

It is beyond the scope of this paper to examine in any detail the relevance of the Convention to
radioactive waste management but it is clear that the application of the Convention could have a
significant impact in the area. As mentioned, the Convention's definition of environmental
information is very broad (see above) and would cover different aspects relevant to radioactive waste
(e.g. information on the levels of radioactivity in the environment, information on activities or
measures which might result in an alteration in those levels, or certain epidemiological information).

Similarly, the public participation provisions of the Convention would appear to apply to many
activities in the field of radioactive waste management. For example, Annex I, the list of activities to
which the more detailed public participation requirements of the Convention apply, includes a
number of activities which involve the generation or handling of radioactive wastes (e.g. nuclear
reactors, including their dismantling or decommissioning, nuclear reprocessing plants and certain
radioactive waste disposal and storage facilities).

Because the access to justice provisions are partly designed to underwrite the information and
participation provisions, radioactive waste issues are also affected by the third pillar of the
Convention. The Convention's provision concerning the possibility for certain members of the public
to have recourse to judicial or administrative review procedures to challenge alleged violations of
national law relating to the environment might also have a bearing on radioactive waste management
issues.
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4. CURRENT STATUS OF THE CONVENTION

The Convention has 40 signatories (39 countries plus the European Community), four countries
having joined the original 36 signatories in the six-month period during which it was open for
signature.

Entry into force requires 16 countries to ratify or accede. Shortly after the adoption of the
Convention, the UN/ECE's Committee on Environmental Policy (CEP) set a goal of entry into force
in the year 2000. At the first meeting of signatories (Moldova, April 1999), representatives of more
than 20 countries reported plans which involved ratifying or acceding before the end of 2000. At the
time of writing (February 2000), two countries have ratified and two have acceded.

5. ACTIVITIES UNDER THE CONVENTION

The first Meeting of Signatories to the Convention took place in Chisinau, Republic of Moldova, in
April 1999. The meeting adopted a workplan aimed at preparing for the first Meeting of the Parties
and supporting countries in their efforts to implement the Convention.

Three task forces were established, dealing respectively with pollutant release and transfer registers
(lead country Czech Republic), genetically modified organisms (Austria) and the issue of a
compliance mechanism for the Convention (UK). Other issues discussed as possible candidates for
more detailed attention in the future were access to justice, electronic forms of access to information,
and public participation in policies, programmes, plans and legislation. Linked with this last topic,
some governments have subsequently suggested that a protocol to the Convention be developed on
strategic environmental assessment (SEA). The UN/ECE has commissioned a study on the feasibility
of various options for developing an ECE instrument on SEA, which will be discussed by the
relevant bodies under the Espoo and Arhus Convention as well as by the CEP at its seventh session
(September 2000).

An international workshop on public participation at the local level was hosted by the UK
(Newcastle, December 1999), and a training workshop on the Convention for both government
officials and NGOs in Central Asia is planned for May 2000.

An Implementation Guide on the Convention has been prepared as a joint project between UN/ECE,
the Regional Environmental Center for Central and Eastern Europe and the Danish Environmental
Protection Agency. The Guide, which will be published in the near future, is primarily aimed at
policymakers and politicians with responsibility for transposing the Convention into their national
legal systems.

NGOs have played a particularly active role during the negotiation of the Convention, to an extent
unprecedented in the development of an international legal instrument. Their constructive
involvement continues to be an important feature in the implementation.

A second Meeting of Signatories is scheduled to take place in Dubrovnik, Croatia, in early July 2000.

6. CONCLUSION

The Arhus Convention will very probably provide the main legal framework for strengthening
citizens' procedural rights in the sphere of the environment in the UN ECE region for the foreseeable
future. It may also serve as a useful model at global level, being the most far-reaching expression to
date of Principle 10 of the Rio Declaration.

Radioactive waste management is one of many issues with environmental and health implications
which are likely to be affected by the Convention.
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