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Abstract

THE RADIOLOGICAL ACCIDENT OF GOIANIA AND ITS CONSEQUENCES FOR THE
DEVELOPMENT OF LAW.

The radiological accident of Goiania and its repercussions caused intense debate in Brazilian
society, which extended to the legislative sphere. One of the principal outcomes of this debate was
the inclusion in the new Brazilian Constitutional Charter of legal provisions covering the control of
nuclear energy and of radiation sources. Internationally, the 1986 Vienna Convention on Early
Notification of a Nuclear Accident and the Convention on Assistance in the Case of a Nuclear
Accident or Radiological Emergency were invoked following the accident and proved to be effective
in facilitating international co-operation and solidarity to deal with the aftermath of the accident. A
number of international treaties on assistance in the event of nuclear accidents, the management of
radioactive waste and the management of spent fuel are currently in force. The Joint Convention on
the Safety of Spent Fuel Management and on the Safety of Radioactive Waste, adopted in 1997, is
the most recent treaty promoting the sustainability of nuclear activities. Looking ahead, an
international legal framework is needed to build upon and improve the principles of a culture of
radiation safety.

1. GENERAL CONSIDERATIONS

The consequences of the Goiania accident for the development of law at the national
and international levels are worthy of note, especially bearing in mind the status of the
legislation in effect at the time of the accident. In the autumn of 1987, the Constitutional
Assembly charged with drafting and approving the new Federal Constitution in Brazil was
advancing in its tasks.

Significantly, before the accident, nuclear energy had already been a major issue in
the discussions of the Constitutional Assembly. As a result of this new legislation, however,
the control of radiation sources was raised to the constitutional level, in spite of the prior
existence of provisions to this effect in the legislation at the Federal Union, Federal District
and state levels.

The Federal Constitution contains the following two principles with regard to nuclear
energy and radiation sources: (I) as far as political and safety matters are concerned, it is the
Federal Union's responsibility to regulate and control nuclear energy and radiation sources;
(II) as far as health and environmental matters are concerned, regulation and control are
shared by the Federal Union, the states, the Federal District and the municipalities.

The judicial case brought on by the accident of Goiania was decided in accordance
with the criminal legislation existing at the time, based on the fact that safety rules and
procedures issued by the Brazilian Nuclear Energy Commission had not been respected. The
persons held responsible — three medical doctors who were shareholders of the company
called Instituto Goiano de Radioterapia and the Supervisor of radiation protection — were
condemned. The legislation providing for pensions for the victims or their families was
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enforced in the state of Goias and in the Federal Union [1,2]. However, the Court's decision
on the issue of the civil liability of the persons responsible for the accident is still pending.

The radioactive wastes generated by the accident were managed and disposed of in
accordance with the applicable international principles and standards. These wastes were also
managed in compliance with the legal and administrative rules in force and were the object of
an ongoing co-operation between the State of Goias and the Federal Union. Law 6189/74, as
amended, attributed to the Brazilian Nuclear Energy Commission the competency to receive
and dispose of radioactive wastes. The repository was licensed in accordance with the
environmental and nuclear legislation. In the context of the environmental licensing
procedures for the repository, a public hearing was conducted to analyse the Environmental
Impact Report.

Following the accident, the Federal Government sent to Congress a bill spelling out
the principles associated with the choice of the site, construction, licensing, operation and
surveillance of the waste disposal facility and its related costs. The Congress did not
deliberate on the bill. Today, this bill must be analysed bearing in mind the principles set
forth in the new Joint Convention on Safe Management of Spent Fuel and Safe Management
of Radioactive Waste, adopted in Vienna in September 1997.

2. DEVELOPMENT OF THE INTERNATIONAL NUCLEAR LEGISLATION

From an international perspective, the 1986 Vienna Convention on Early Notification
of a Nuclear Accident and in particular, the Convention on Assistance in the Case of a
Nuclear Accident or Radiological Emergency, proved to be effective. International co-
operation and solidarity were put into practice on the occasion of the Goiania accident.

In the 1990s, the United Nations Conference on Environment and Development, the
so-called 1992 Rio Earth Summit, consolidated both the principles and the programme in
Agenda 21. One of the chief principles stated in this agenda is that all technologies should be
safe and environmentally sound. Chapter 22 of Agenda 21 deals with the principles and
recommendations for the safe management of radioactive waste, including the transboundary
movement of radioactive wastes; additionally, it proposes to ban the dumping of any kind of
radioactive waste in sea waters and recommends reliance upon and adherence to international
instruments which govern radioactive wastes.

The recently adopted Joint Convention on the Safety of Spent Fuel Management and
on the Safety of Radioactive Waste Management (Vienna 1997) is an international legal
instrument promoting the sustainability of nuclear activities. As an incentive convention, it
aims to promote the principles related to the culture of safety and defines the responsibility of
the party states and licensees in relation to the production, management, and disposal of any
kind of radioactive wastes, bearing in mind the protection of the present and future
generations and their environment.

These treaties are part of the family of conventions dealing with the strengthening of
the safety culture. Finally, perhaps the most weighty of them all, the Nuclear Safety
Convention (Vienna 1995), strives to promote a culture of nuclear safety for nuclear power
plants throughout the world.

While both conventions are essentially incentive in nature, they are nonetheless
binding for the party states: it is most important that the activities involving the use of
radioactive materials be technologically and environmentally safe and sound. Beyond these
treaties, other non-binding instruments, such as the IAEA Safety Standards and their corollary
requirements, should also be recalled.
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3. LOOKING AHEAD

It would seem that the time has come to think about the construction of an
international legal framework to improve the principles of the radiation safety culture, as Mr.
Abel Gonzalez, from the IAEA, pointed out during the Opening Session and as underscored
in the papers contributed by Mssrs. Roberto Rojkind from Argentina and F.N. Flakus from
the IAEA. We must take inspiration from this idea.

Indeed, international binding instruments do exist for some aspects of the control of
radioactive materials, particularly in the area of transportation. The transboundary movement
of radioactive waste is treated in the framework of the Joint Convention on the Safety of
Spent Fuel Management and on the Safety of Radioactive Waste Management. Yet this
instrument does not embrace the entire range of radioactive materials and even less that of
radioactive sources.

In order to promote the realization of the principles of radiation safety, it seems
necessary to build an international legal framework that will commit states to meet the
purposes of these principles and foster their international acceptance. Under the framework
contemplated, states would have the responsibility to control the activities under their
jurisdiction; they would co-operate with one another to control suppliers, consumers and
export or import activities; each state party would promulgate competent legislation clearly
spelling out all radiation safety responsibilities in accordance with the 'polluter pays'
principle, including all obligations arising from the cycle of products and generation of
wastes; authorities would be empowered to enforce the rules and apply penalties; a liability
regime that would include transportation and state liability would be applied to
manufacturers, operators and licensees; special commitments would be made by states to
allocate financial and human resources to this area, which would include possibilities of
training; and a system of information, along the lines of SINAER [3], linking all the countries
involved, would be set up to prevent or report any abnormal event.

In this regard, the points raised by Mr. Rojkind are worth underscoring. According to
Mr. Rojkind, "the loss of corporate memory about a spent source could be one of the most
significant conditions leading to an accident, since the safety of spent sources is as important
or even more important than the safety of sources in use. For this reason, managers should
encourage the use of the 'correct from the very beginning' approach in regulatory activities,
in order to perform monitoring and enforcement actions effectively" [4].

For his part, Mr. Flakus mentions the importance of understanding the infrastructure
needs of radiation safety, as "... many countries do not yet have national radiation protection
capabilities consistent with their increasing use of radiation sources. There is evidence that
radiation safety mechanisms are inadequate in some 40 countries. (...) To compound the
problem, trained and knowledgeable personnel are in short supply, with no long term strategy
in place to ameliorate the general situation. Low salaries, as a consequence of a lack of
sufficient financial resources committed to radiation safety activities, are resulting in a
serious brain drain of trained people to better paid jobs in national industries or other
countries" [5]. These observations are consistent with the 'Collective Opinion' issued by the
Committee on Radiation Protection which is sponsored by the OECD Nuclear Energy
Agency [6].

Measures to improve the radiation safety culture should not impose any additional
budgetary burdens on states, in particular developing countries. The financial resources
necessary to fulfil obligations resulting from radiation safety improvements should be borne
by operators through the payment of licensing fees and levies for the disposal of spent
sources, following the 'polluter pays' principle.
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In short, each state should establish a competent regulatory body, train human
resources and mobilize sufficient financial resources to control the activities under its
jurisdiction.

We have gathered here to remember the radiological accident which happened ten
years ago in this city. The lessons learned from this event — and from others reported in the
course of this Conference — have demonstrated that the international community should be
invited to reflect on how to make radiation safety principles and requirements effective and
how to secure a commitment from those responsible for the radiation source cycle that they
will abide by these rules. These steps, along with the urgent creation of instruments and
conditions appropriate for the safe use of radiation sources, are necessary to prevent the
occurrence of any other accident of this kind.

This is the best we can do in memory of the victims of the accident of Goiania and of
other similar events.
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