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Abstract

After Chernobyl, the perception of common interest in modernization of the international regime that regulate
various aspects of nuclear energy, has been evident among states with nuclear power plants as well as those likely
to be involved in or affected by a nuclear incident. The adoption of the Protocol Amending the Vienna Convention
on Civil liability for Nuclear Damage, 1963 and the Convention on Supplementary Compensation for nuclear
damage in September 1997, represents important part of the entire result that has been achieved from the 1986.
This article gives a brief survey on the background of the process of modernization of the international regime
of liability for nuclear damage and examines solutions contained in the provisions of the two conventions.

1. Introduction

The nuclear incident at Three Mile Island in 1979 and even more convincing experience of
Chernobyl incident in 1986 contributed to the formation of particularly sensitive public opinion
towards the use of nuclear energy and created a climate in which the modernization of the
international regime that regulate various aspects of nuclear energy became unavoidable. The
Chernobyl incident particularly contributed to opening of an era of a major legislative challenge
with a final goal to create a comprehensive and global legal regime which should encompass
prevention, mitigation but also compensation of damage resulting from nuclear accidents.
Namely, international conventions on civil liability for nuclear damages may have been
considered as rather innovative legal solutions at the beginning of the 60', but for many
reasons these conventional solutions ceased to be considered acceptable. The Paris Convention
on Third Party Liability in the Field of Nuclear Energy of 1960 (hereafter: P.C.) has been
opened to member states of the Organization for Economic Cooperation and Development. The
Vienna Convention on Civil Lability for Nuclear Damage of 1963 (hereafter: V.C.), intended
to have a worldwide application, but only few states having nuclear installations on their
territory adhered to this Convention.

Two conventions, which apply to damage caused by a nuclear incident in nuclear installations
and during transport of nuclear materials thereto and therefrom, are based on the same basic
principles: 1. the liability is channelled to the operator of nuclear installation who is exclusively
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liable for nuclear damage, regardless of fault of other persons; 2. the operator of a nuclear
installation is absolutely liable for the damage caused by an accident occurring in his
installation or involving nuclear material coming from or originating in his nuclear installation,
i.e. the operator is liable for nuclear damage regardless of his fault; 3. the liability is limited
in amount; 4. the liability of operator is also limited in time; 5. the operator is obliged to
maintain insurance or other financial security covering his liability; 6. jurisdiction over actions
for compensation of nuclear damage lies exclusively on the courts of the Contracting Party
within whose territory the nuclear incident occurred; in a case where the nuclear incident
occurred outside the territory of any contracting party, the exclusive jurisdiction lies on the
courts of the state party in whose territory the nuclear installation of the operator liable is
situated; 7. any discrimination with respect to victims of a nuclear incident, based on
nationality, domicile or residence, is forbidden.

The experience of the Chernobyl incident made a great impact on the attempts to establish a
globally and efficient international liability regime for compensation of a nuclear damage. As
the V.C. initially aimed to become a worldwide system, it was normal to concentrate the
efforts to modernise this Convention.

2. Approach to Modernization of Vienna Convention

In 1989 the IAEA Board of Governors established the Working Group to study the relationship
between a civil nuclear liability system and the system of the state liability. At the end of it's
second session, the Group submitted a Report recommending to revise the mandate of the
Standing Committee on Civil Liability for Nuclear Damage by entrusting it to study both
international civil and state nuclear liability issues. On February 1990 an open-ended Standing
Committee on Liability for Nuclear Damage was established with mandate to: 1. consider the
international liability for nuclear damage, including international civil liability, international
State liability, and the relationship between international civil and State liability; 2. keep under
review problems related to the V.C. and advise States Party to this Convention on any such
problems; and 3. make the necessary substantive preparations and administrative arrangements
for a revision conference to be convened in accordance with Article XXVI of the V.C.

After several years of negotiation within the Standing Committee the Board of Governors of
the IAEA, at its meeting in 11 June 1997, authorized the Director General to convene a
Diplomatic Conference to adopt two conventions: Protocol to Amend the Vienna Convention
on Civil Liability for Nuclear Damage and Convention on Supplementary Compensation for
Nuclear Damage. The Diplomatic Conference, held on 8-12 September 1997 in Vienna, based
its work on the drafts of mentioned conventions prepared by the Standing Committee. On 12th
September both conventions were adopted.

3. Protocol to Amend the Vienna Convention on Civil Liability for Nuclear Damage

The negotiations within the Standing Committee on revision of the V.C. accompanied by
drafting of a supplementary compensation for nuclear damage convention lasted seven years.
They where characterized by complexity of issues and different position of states on how to
improve the existing regime. From the very beginning it was clear that the revision of the V.C.
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would not undermine its basic principles, but innovations emerged in the final text of the
Protocol to Amend the Vienna Convention on Civil Liability for nuclear Damage (hereafter:
Protocol) submitted to adoption at the diplomatic conference made it substantially different
from the solutions contained in the 1963 V.C.

3.1. Key Innovations Contained in the Revised Vienna Convention

The solutions contained in the Protocol represent a result of a compromise achieved after long
and patient efforts to harmonize different interests of states with nuclear installations on their
territory and those which do not use nuclear source of energy, and finally between developed
and developing countries.

3.1.1. Definition of "nuclear damage"

One of the most significant features of the 1963 V.C. is that it contains a relatively narrow
definition of "damage". More precisely, the 1963 V.C. defines "nuclear damage" as "loss of
life, any personal injury or any loss of, or damage to, property...", but also "any other loss
or damage... to the extent that the law of the competent court so provides". Therefore, the
question whether damage other than stated explicitly is left to the applicable national law.
According to the prevailing opinion of the doctrine the 1963 V.C. does not encompass damage
to the environment because the civil liability regime established by the convention which does
not explicitly refer to environmental damage may not apply to goods such as water, soil or air
which belong to res communis omnium.

Having in mind that the damage to the environment and the costs of preventive measures may
constitute prevailing portions of the total damage following nuclear incident, from the outset
of negotiation it was clear that a question of definition of nuclear damage has paramount
importance for the development of nuclear civil liability regime. Therefore, the inclusion of
environmental damage was a sensitive question as the coverage of such damage would have
a significant impact on the amount of funds available for compensation relating to personal
injury, death and damage or loss of property. Opponents underlined that environment does not
have a market value as such and that there are no international guidelines on specific maximum
permissible contamination. Moreover, the problem was intensified by the uncertainty on
insurability of such damage. This question was considered also in the context of the significant
progress which has been achieved in other conventions which regulate compensation for
damage.1

The result of grave disagreement in discussions within the Standing Committee is the
compromise solution. Protocol defines "nuclear damage" as "loss of life or personal injury and
loss of or damage to property" resulting from the nuclear incident. Definition also includes,
but only to the extent determined by the law of the competent court:

The Protocol of 1992 to Amend the International Convention on Civil
Liability for Oil Pollution Damage, 1969 and the 1993 Council of Europe
Convention on Civil Liability for Damage Resulting from Activities Dangerous
to the Environment included the environmental damage "to cost of reasonable
measures of reinstatement actually undertaken or to be undertaken" and "the
cost of preventive measures and further loss or damage caused by preventive
measures".
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1. economic loss arising from death, personal injury or damage to property (if incurred
by a person entitled to claim in respect of such loss of damage);

2. the costs of measures of reinstatement of impaired environment, unless such impairment
is insignificant, if such measures are actually taken or to be taken;

3. loss of income deriving from an economic interest in any use or enjoyment of the
environment, incurred as a result of significant impairment of the environment;

4. the cost of preventive measures, and further loss or damage caused by such measures;2

and
5. any other economic loss, other than any caused by the impairment of the environment.

3.1.2. Geographical scope of Application

The 1963 V.C. contains no provision regarding geographical scope of its application. Due to
the general rules of the international law that treaty applies only to its parties,3 it implies that
the benefit of provisions of the 1963 V.C. are not extended to claimants who suffer damage
in the territory of a non-contracting state.

The major argument against allowing non-party claims is that such extension does not
encourage states to ratify the Convention. Also, the limited amount of the operator's liability
and limited capacity of insurance prevent the acceptability of such solution because more
claimants would reduce the available share in compensation funds for claimants from
Contracting States, without reciprocal benefits. On the other hand, following the experience
which evidenced possible consequences of the catastrophic nuclear incident, limitation of the
geographical scope and application only to victims from contracting states where considered
as unjustly solution and one of the major drawback of the 1963 V.C.

Therefore, the Protocol amended the 1963 V.C. by extending its application to the nuclear
damage wherever suffered. The Contracting State may exclude from application the damage
suffered in the territory of a non-Contracting State including its maritime zones but the
possibility of such exclusion applies only in respect of a non-Contracting State which at the
time of the accident has a nuclear installation in its territory or in any maritime zones
established in accordance with the international law of the sea, and does not afford equivalent
reciprocal benefits.

2"Preventive measures" means reasonable measures taken after a nuclear
incident has occurred to prevent or minimize nuclear damage. Such measures can
be taken by any person but subject to approval of competent authorities of the
state where the measures are taken. New definition of nuclear damage led to
the new concept of the "nuclear incident". It is defined as "any occurrence
or series of occurrences having the same origin which causes nuclear damage
or, but only with respect to preventive measures, creates a grave and imminent
threat of causing such damage",

3 According to the Art. 34 of the V.C. on the Law of Treaties of 23 May
1969, international treaty may not impose obligations or confer rights on
third parties without their consent.
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3.1.3. Minimum Liability Limit

Apart from other deficiencies of the 1963 V.C, the primary aim of its revision was to increase
the minimum amount of the operator's liability. The limitation of liability of the operator
constitutes a certain counterbalance to the application of absolute lability principle. Such
established system was considered as a kind of equilibrium between interest of the nuclear
industry and interest of potential victims. The principle of absolute liability was primarily
introduced to relieve courts from the difficulty of setting appropriate standards of reasonable
care, and plaintiffs of the difficulty of proving breach of those standards, in a relatively new,
complex and highly technical industrial process. Also, the limitation of the amount of liability
was intended to make possible to operators to obtain insurance, as otherwise insurers would
be reluctant to cover unmeasurably enormous risks.

However, such equilibrium was distorted from the very beginning by adoption of absurdly low
minimum level of liability. The 1963 V.C. provides as a minimum operator's liability US $
5 million.4 Besides that, low level of liability do not serve as a tool to ensure efficiency of the
nuclear safety system and to maintain confidence among the general public. Moreover, today
the possibilities of insurance cover offered by the market are considerably increased.

Having in mind that the credibility of a conventional nuclear liability regimes depend primarily
on the assets provided for compensation the Protocol increased substantially the minimum level
of operator's liability. This liability may be limited by Installation State to not less than 300
million Special Drawing Rights (hereafter SDRs).5 Nevertheless, the Installation State may
establish a limitation of the operator's liability to not less than 150 million SDRs, provided that
in excess of that amount and up to at least 300 million SDRs is made available by that state
out of public funds.

For those Contracting Parties which may face difficulties in immediate application of the
above-mentioned amount of liability because the insurance market is not capable or ready to
provide insurance, or because of other reasons, Protocol made a so called "phasing-in"
provision, which enables states, for a maximum of 15 years from the date of entry into force
of Protocol, to adopt a transitional amount of liability not less than 100 million SDRs in
respect of a nuclear incident occurring within that period. Also, an amount lower than 100
million SDRs may be established, provided that public funds are made available up to the
difference.

The Protocol also enables the Contracting Parties to establish a lower amount of liability for
nuclear installation which, due to their nature, or having regard to nuclear substances involved
in its operation and the likelihood of consequences of an incident originating therefrom, involve
lower risks. The lower amount of operator's liability may not be less than 5 million SDRs, but
if the actual damage exceeds such diminished amount of liability, the Installation State ensures

It should be taken into account that US dollar in this Convention
denotes unit of account equivalent to the value of the United States dollar
in terms of gold on 29 April 1963, that is to say US $ 35 per one troy ounce
of fine gold.

5 The amounts of liability of operator, established by the Installation
State applies wherever the nuclear incident occurs.
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the availability of public funds up to the general liability amount, i.e., at least 300 million
SDRs.

In case that the national legislation of the Contracting Party provides unlimited liability of the
operator, the limit of the financial security of the operator liable may not be lower than 300
million SDRs. The Installation State ensures the payment of claims for compensation for
nuclear damage which have been established against the operator to the extent that the yield
of the financial security is inadequate to satisfy such claims, but not in excess of the amount
of 300 million SDRs.

3.1.4. Change in Prescription Periods

The 1963 V.C. established that the action for compensation must be brought within ten years
from the date of a nuclear incident. The national legislation may establish a period of not less
than three years for the extinction of the right either from the date when the person suffering
damage has knowledge of or from the date on which he ought reasonably to have known of
both damage and the operator liable, provided that this period does not exceed the period of
ten years form the date of the nuclear incident.

The fact that the damage which results in loss of life or personal injury may be revealed long
time after the nuclear incident occurs, urged for extending of time limit for bringing of claim.
On the other hand, it was argued that such solution would prevent insurers to estimate the total
amount of their obligation within reasonable time and that it would intensify the problem of
proving a causal link between nuclear incident and the damage in cases of personal damage.

The Protocol amended the 1963 V.C. prescribing that claims with respect to loss of life and
personal injury may be brought within a thirty-year period from the date of the nuclear
incident. For all other claims the period of extinction is ten years from the date of the nuclear
incident. Also, actions must be brought within three years from the date on which the person
suffering damage had knowledge or ought reasonably to have had the knowledge of the damage
and of the operator liable for the damage.

3.1.5. Priorities in Settlement of Claims

In cases were the available funds where insufficient to cover the total damage resulting from
the nuclear incident, all legitimate claims would be compensated proportionally. However, the
Protocol contains a provision intended to provide additional protection to victims of the nuclear
accident. In cases were, in respect of claims brought against the operator, the damage to be
compensated under the Protocol exceeds or is likely to exceed the established amount of
liability of the operator, priority in the distribution of the compensation is to be given to claims
in respect of loss of life or personal injury. The application of such solution, motivated
primarily by ethical reasons, may appear as extremely difficult, particularly in connection with
the provision which extend the prescription period. Namely, this provision does not ensure the
availability of funds for claims that may be submitted many years after the nuclear incident.
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3.1.6. Other Important Amendments

Protocol explicitly excludes from its scope of application the nuclear installations used for non-
peaceful purposes. Military installations where not included for two reasons. First, it would
raise conceptual problem that results from covering an important part of the public sector by
the private law liability regime. Second, the prevailing view in the Standing Committee and
the Diplomatic Conference was that such inclusion would discourage the ratification of the
Protocol by those states which posses such nuclear installations.

The 1963 V.C. provides for a few specific exceptions to the application of the principle
of absolute liability. Namely, the operator may not be held liable in cases where the occurrence
of a nuclear incident is directly due to an act of armed conflict, hostilities, civil war or
insurrection. Besides that, unless the Installation State provides otherwise, the operator may
not be held liable for nuclear damage caused by a nuclear incident directly due to a grave
natural disaster of an exceptional character. The Protocol removed the last exoneration as it
was considered that technological progress enables construction of such nuclear installations
which should withstand earthquakes.

The Protocol provides for that the compensation for nuclear damage to the means of transport
upon which the nuclear material involved was at the time of the nuclear incident should not
reduce the operator's liability in respect of other damage to an amount less than either 150
million SDRs, or any higher amount established by the legislation of a Contracting Party, or
an amount established in conformity with a so-called phasing-in mechanism.6

The general rule regarding jurisdiction remained unchanged. Jurisdiction over actions for
compensation of nuclear damage lies only with the courts of the Contracting Party on the
territory of whom the nuclear incident occurred. Where the nuclear incident occurred outside
the territory of any Contracting Party, or where its place could not be determined with
certainty, jurisdiction over such actions lies with the courts of the installation State of the
operator liable. The Protocol contains an addition to these rules. Namely, where a nuclear
incident occurs within the area of the exclusive economic zone of a Contracting Party or, if
such a zone has not been established, in an area not exceeding the limits of an exclusive
economic zone, were one to be established, jurisdiction over actions concerning nuclear
damage lies only with the courts of that Party.

4. Convention on Supplementary Compensation for Nuclear Damage

The experience of the Three Mile Island and the Chernobyl incidents demonstrated that the
scale of potential damage caused by a nuclear accident is likely to be well beyond the liability

The 1963 V.C. also excludes from the coverage of the operator's
liability damage to the means of transport unless the Installation State
provides otherwise. In any case, the liability of the operator in respect of
nuclear damage other than means of transport may not be reduced to less than
US $ 5 million for any one nuclear incident.
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of the operator, even with a substantially increased liability limit under the revised V.C.7

Therefore, the question of finding some mechanism to provide additional funds for
compensation, such as the 1963 Brussels Convention which supplements the P.C, was included
at the beginning of the negotiations in the Standing Committee.

The need to provide an increased amount of compensation for nuclear damage became more
evident because the negotiations on the revision of the 1963 V.C. pointed very early to the
extension of the geographical scope of the Convention, a more elaborate scope of nuclear
damage and longer period of extinction.

Early negotiations in the Standing Committee dealt with a proposal that the new supplementary
funding mechanism should be based on compulsory contributions of nuclear industry ("levy"
draft). Another suggestion was based on a scheme which establishes considerably higher
amount of liability of the operator, who would be expected to cover such liability through
insurance, membership in a risk-pool and other forms of financial security ("pool" draft).
These two proposals were followed by numerous other draft texts presented and negotiated in
the Standing Committee as possible bases for worldwide supplementary funding regime.
Several years of negotiations did not brought agreement on the broad basis on which
contributions of nuclear industry should be made and it become evident that the system of
supplementary funding should rely solely on contributions of the state's public funds.

The main efforts in these negotiations consisted in finding a scheme based on such distribution
of risk and economic burden that would reflect the principle "polluter pays" and which would
serve as additional impulse for states and operators to run their nuclear installations according
to the highest nuclear safety standards.

The final text proposed by the Standing Committee and adopted at the Diplomatic Conference
established a system of two-tier state funding system which ensures compensation primarily by
the intervention of the Installation State and, as a second tear necessary in cases of extensive
damage, by intervention of all Contracting Parties.

The concept of "state intervention" is different from the concept of international state liability,
as it does not imply any obligation of the state to provide full compensation for damage in case
of a nuclear incident. Nevertheless, primary obligation of an Installation State to bear economic
burden is introduced as a preferable one for two reasons. At first, the Installation State has
primary obligation to undertake all measures to prevent the occurrence of an nuclear incident
and to minimize the consequences that may derive from such an incident. Secondly, even in
case of an nuclear incident with wide transboundary consequences, the Installation State is
expected to be the most victimized state.

The second tear, which involves intervention of all State Parties, reflect the introduction of
international solidarity of states in mitigating the consequences of nuclear damage and is
completely in line with the aim to provide to the victims of nuclear incident a full

7 According to certain estimations, the Three Mile Island accident, which
caused no off-site releases of radioactivity, is thought to have cost US $ l
billion (US $ 52 million was paid out by insurers) and the Chernobyl accident
may have caused damage in the USSR totalling US $ 3 billion.
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compensation. Such an established funding system for providing compensation represents a
departure from the "polluter pays" principle and a recognition of the states' environmental
interdependency.

4.1. The Main Features of the Convention on Supplementary Compensation for nuclear
Damage

The Convention on Supplementary Compensation for Nuclear Damage (hereafter: C.S.C.) is
a free-standing instrument whose aim was to establish a worldwide liability regime to
supplement and enhance measures provided in the V.C. and P.C. as well as in national
legislation on compensation for nuclear damage consistent with the principles of these
Conventions. The C.S.C. may be adhered to by all states parties to the V.C. or P.C, but also
states whose national legislation complies with the provisions of the Annex of the C.S.C.
which are based on the same principles as those conventions.8

The C.S.C. applies to the nuclear damage, defined in the same way as under the Protocol, for
which an operator of a nuclear installation used for peaceful purposes situated in the territory
of a Contracting Party is liable under either of the two basic conventions or under national law
which complies with the provisions of the Annex.

4.1.1. Undertaking of Contracting Parties to Provide Funds and Allocation of Funds

Supplementary compensation in respect of the nuclear damage is provided through a fixed
contribution by States Parties, divided in two tiers. The first tier of compensation, in amount
not less than 300 million SDRs, is to be provided by the Installation State.9 This amount is
to be distributed equitably without discrimination on the basis of nationality, domicile or
residence, but the Installation State may exclude by its legislation a nuclear damage suffered
in a non-Contracting State.

The second tier of compensation, e.g. the amount beyond those made available by first tier is
to be ensured by all Contracting Parties according to a specified formula. Such provided funds
for compensation are to be distributed also without discrimination on the basis of nationality,
domicile or residence, but only for the damage suffered in the territory of Contracting Parties.

8 More precisely, the Annex, which is an integral part of the C.S.C,
declare that national legislation is deemed to be in conformity with its
provisions if it contained on 1 January 1995 and continues to contains
provisions that provides strict liability for substantial nuclear damage off
the site of the nuclear installation where the incident occurs, require
indemnification of any person other than the operator liable for nuclear
damage to the extent that person is legally liable to provide compensation (so
called "grandfather clause" which recognize the economic channelling of
liability), and ensure availability of at least 1000 million SDRs in respect
of civil nuclear power plant and at least 3 00 million SDRs in respect of other
civil nuclear installations for such indemnification.

9 A Contracting Party may establish, for the maximum of 10 years from the
date of opening for signature of C.S.C, a transitional amounts of at least 150
million SDRs in respect of a nuclear incident occurring within that period.
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In addition, the funds contributed by the Contracting States are to be distributed in such a way
that 50% of the funds are allocated for the compensation of claims suffered in or outside the
Installation State, and other 50% to compensation of claims suffered exclusively outside the
territory of the Installation State, but to the extent that such claims are uncompensated by the
first half of fund.10 This solution, particularly important for states which have no nuclear
installations on their territory, was motivated by an endeavour to avoid that the total amount
which States Parties contribute on the basis of the principle of international solidarity is
consumed for compensation of damage suffered exclusively on the territory of Installation
State.

However, this division of funds does not apply to cases where a Contracting Party ensures the
availability without discrimination of amount not less than 600 million SDRs under the first
tier for compensation on a non-discriminatory basis for damage suffered in and outside of the
Installation State.

4.1.2. Geographical Scope

The C.S.C. contains a detailed provision on its geographical scope. The provision relates to
the second tier of funds provided by all State Parties of the C.S.C. However, it may apply also
to the first tier of funds which are provided by the Installation State in cases where the national
legislation of this state excludes compensation of damage suffered in a non-Contracting
State.11

The funds provided for by all Contractmg Parties of the C.S.C. are devoted to the
compensation of a nuclear damage which is suffered: (a) in the territory of a Contracting party;
or (b) in or above maritime areas beyond the territorial sea of a Contracting Party (i) on board
or by a ship flying the flag of a Contracting Party, or on board or by an aircraft registered in
the territory of a Contracting Party, or on or by an artificial island, installation or structure
under the jurisdiction of a Contracting Party; or (ii) by a national of a Contracting Party,
excluding damage suffered in or above the territorial sea of a State not Party to C.S.C; or (c)
in or above the exclusive economic zone of a Contracting Party or on the continental shelf of
a Contracting Party in connection with the exploitation or the exploration of the natural
resources of that exclusive economic zone or continental shelf. The above is subject to the
requirement that the courts of a Contracting Party have jurisdiction pursuant to provisions of
the C.S.C.

10 In the event ant to the extent that the national compensation amount
of the Installation State is less than 300 million SDRs, the amount for
compensation of both domestic and transboundary damage have to be reduced
proportionally and the other part of the supplementary funds, devoted
exclusively for transboundary damage, have to be increased accordingly.

11 The provision on geographical scope does not express explicitly its
application to the funds provided by the Installation State, but it may be
concluded from the provision contained in Art. Ill par. 2 (a) . Namely, the
C.S.C. presumes that national legislation applies to the damage wherever
suffered. On the other hand, it recognizes that state may, but subject to
obligations of that state under other conventions on nuclear liability,
exclude nuclear damage suffered in a non-Contracting State. Certainly, such
approach came as a consequence of the extended geographical scope of the
revised 1963 V.C. (Art. 3. of the Protocol).
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4.1.3. Calculation of Contributions

As distinct from the first tear of compensation which is determined in a fixed amount of 300
million SDRs, the second tear of compensation which is to be ensured by the contributions of
all State Parties is made dependent on the result of calculation made by application of a
specified formula. This formula implies a combination of two factors: the installed nuclear
capacity of nuclear reactors and the United Nations rate of assessment of State Parties to the
Convention.

The amount of the contribution of each Contracting Party is established as a sum of the amount
which is the product of the installed nuclear capacity of that Contracting Party multiplied by
300 SDRs per unit of the installed capacity12 and the amount determined by applying the ratio
between the United Nations rate of assessment for that Contracting Party and the total of such
rates for all Contracting Parties to 10% of the sum of the amounts calculated for all
Contracting Parties under the first factor.13

The application of such an formula ensures that the main economic burden of providing of
funds to the second tear are shared by states having nuclear installation on their territory,
depending on the rate of installed nuclear capacity. The second factor in calculation constitutes
only 10% of the first factor and it is shared by all State Parties, nuclear and non-nuclear states.

In order to find the appropriate balance and to avoid a situation where the Contracting Party
having a large nuclear power capacity would have to contribute a too amount part of the
contribution, especially at the initial period with a small number of State Parties, a percentage
limitation for the contribution of an individual Contracting Party has been introduced. The
maximum contribution which may be charged per nuclear incident to any Contracting Party,
other than the Installation State, may not exceed a certain percentage of total contributions of
all Contracting Parties. For a particular Contracting Party such percentage corresponds to its
United Nations rate of assessment expressed as a percentage plus eight percentage points.
However, this percentage shall be increased by one percentage point when the total installed
capacity by the States Parties exceeds a level of 625,000 units and shall be increased by one
additional percentage point with each further increment of 70,000 units.

4.1.4. Jurisdiction

The C.S.C. regulates the jurisdiction over actions for compensation of nuclear damage in the
same manner as it is regulated by the revised V.C. The only difference resulted from the
establishment of the jurisdiction over actions for compensation in cases where the nuclear
incident occurred within the area of the exclusive economic zone of a Contracting Party. In
cases where the exercise of such jurisdiction in the framework of the C.S.C. would be
inconsistent with the obligation of that Contracting Party under the system of V.C. or P.C. in

12 The formula for establishing installed nuclear capacity of nuclear
reactors situated in the territory of the Contracting Party is, for each
nuclear reactor, 1 unit for each MW of thermal power.

13 However, Contracting Parties on the minimum United Nations rate of
assessment with no nuclear reactors are not required to make any contribution.
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relation to the state which is not party to the C.S.C, the obligations within the framework of
V.C. or P.C. shall prevail.

4.1.5. Entry Into Force

The C.S.C. enters into force on the ninetieth day following the date on which at least five
States with a minimum of 400,000 units of the installed nuclear capacity have deposited an
instrument of ratification, acceptance or approval. However, the mentioned instruments may
be accepted only from states which are parties to either the V.C. or the P.C, or a state which
declares that its national law complies with the provision of the Annex. In addition, the C.S.C.
underlines the importance of the safety aspect of the established nuclear liability and the state
intervention system. Therefore, those states which have on their territory a nuclear installation
as defined in the Convention on Nuclear Safety of 17 June 1994, should also be a parties to
that Convention.

5. Conclusion

The solutions contained in the Protocol may be considered as important improvement, but at
the same time does not represent dramatic change in the approach to regulate liability for
nuclear damage. The Protocol provides more clarity and legal certainty for victims, but also
reconfirms the basic principles on which the 1963 V.C. as well as the P.C. are based, such
as absolute liability, channelling and limited liability. The extension of geographical scope of
revised V.C. reveal a considerable moral dimension of nuclear liability law and problem of
environmental interdependence of states. The substantial increase of the amount of minimum
liability of the operator and introduction of the state intervention in the system of liability not
only provides more appropriate compensation for victims, but also strengthen preventive
function of liability, stimulating the state and the operator to use the best endeavour to
eliminate the sources of possible damage and undertake maximally effective measures of
nuclear safety.

On the other hand, the negotiation and adoption of the C.S.C. came as a result of early
comprehension that the efforts to introduce the elements of the state liability in the civil
liability regime may not lead to viable results, not only for conceptual inadequacies of such
approach, but also because of a clear and strong opposition of many states to accept such
liability. However, the results of the C.S.C. are not to be neglected. The solution contained
in this Convention are based on the principle of solidarity of states, but also on the principle
that the main economic burden that arise as consequence of a nuclear incident should be borne
by the Installation State. Such established scheme of contribution do not respect the principle
"polluter pays" to the full extent, but in the international climate which do not recognize with
certainty the liability of state for nuclear damage, may be considered as appropriate approach
in achieving the most important aim to compensate the victims in a cases where the available
financial resources provided by the operator are insufficient to remunerate the entire amount
of nuclear damage.

625


