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Executive Summary

The Government of Canada inaugurated an environmental assessment process in 1973. Since
that time the Department of Natural Resources or its predecessor, the Department of Energy,
Mines and Resources, and industrial clients of the Department have been major participants
in the process.

In the spring of 1995 the authors, employees of Natural Resources Canada, interviewed
representatives of a number of the department's client industries, environmental groups and
selected individuals with experience and knowledge of the process. The subject of the
interviews was the public hearing section of the environmental assessment process. The
objective was to identify perceived shortcomings of the process as it has operated, and to
propose improvements to future operations.

Twenty-nine interviews were held, involving a total of sixty-nine respondents. The views of
respondents from industrial and environmental groups were strongly divergent on some
subjects, although there was not unanimity of opinion within either group. In some areas,
such as the need for regulated time lines to limit the length of the process, there was wide
agreement.

Interviews were conducted informally. A series of topics were raised, and the interviewee's
views on each solicited. Both industry and non-industry respondents expressed broad support
for the principle of environmental assessment. Industry support is strongly influenced by the
need to conform to societal values with respect to the environment. Industry must meet the
requirements of a credible environmental assessment process to assure buyers that their
operations are being conducted in an environmentally responsible manner.

While respondents from industry and non-industry groups support environmental assessment
in principle, most criticized aspects of the process by which it operates. This report is a
compilation of critical comment, which by its nature focuses on limitations or shortcomings
of the process. It is important to remember throughout that the objective of the investigation
is to suggest improvements to the broadly supported process by which panels conduct public
hearings.

Respondents criticized the public hearing process for being costly, unduly time consuming,
unnecessarily bureaucratic and uncertain in cost, time and outcome. A number of
observations on noted areas of shortcoming are presented in the report, and approaches are
presented to address those that are a function of process administration.
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Upon consideration of the observations of interviewees, the authors recommend that:

General

Work should continue on harmonization agreements to clarify the application of the Canadian
Environmental Assessment Act, to eliminate duplication of process.

Time lines for elements of the process should be established in regulation. These should
govern all elements of the public hearing process, and should require that it take no longer
than one year from the time of referral to ministerial decision, exclusive of the time required
to produce the Environmental Impact Statement.

Where cumulative impact assessments are required, regional information needed to conduct
them should be provided by government.

The public hearing process should be examined to identify any steps that can be eliminated,
and those that can be run concurrently.

The criteria by which projects are referred to panel hearings should be clarified and
publicized to reduce unpredictability.

Panel reviews should be flexible enough to accommodate subsequent changes to project
proposals. To reduce the risk of duplicating assessments of a project, while protecting the
integrity of the assessment process, policy and guidelines should be established governing
limits of change allowed to project descriptions.

Instructions to Panels

There should be clarification of guidelines limiting the discussion of government policy and
other areas outside a panel's terms of reference.

Terms of reference should be developed in a manner that reduces duplication of effort.

Instructions to panels should clearly define the intent of scoping, and panels should be
encouraged to focus hearings on the issues of significance. Panels should use the results of
the scoping exercise to determine what they wish to have addressed, and should compile
Environmental Impact Statement (EIS) guidelines without further reference to the public.

Instructions to panels should make it clear that proponents should not be required to address
issues at panel hearings that have not been identified in the EIS guidelines.
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Panel terms of reference should specify the level of formality of the public hearing process,
particularly the circumstances under which swearing in and cross examination of participants
would be allowed.

Panel Selection

A roster of qualified individuals should be maintained from which panel members can be
drawn.

Nominees to panels should be independent and free of bias with respect to the project.

Participant Funding

Participant funding should be limited to individuals directly affected by projects under
review.

The purpose and benefits of the participant funding program should be clearly defined. If
the benefits are clear and the program is to continue, recipients should be accountable for a
product that meets well defined specifications. Where recipients do not meet specified
requirements, awards should be recovered by the program.

Reports and Decisions

Panel reports should retain the status of recommendations, and should not be binding on
ministers.

The time allowed for ministerial decisions on a panel report should be limited as part of the
overall discipline on the time required for the hearing process.
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Introduction

The Government of Canada, in common with provincial governments and those of other
developed nations, has a process for examining the environmental impacts of proposed
economic developments. The federal environmental assessment process, now embodied in
the Canadian Environmental Assessment Act (CEAA), has been in effect for over two
decades.

The Department of Natural Resources (NRCan) has played a major role in the environmental
assessment process, having initiated or participated in many of the public hearings that have
been held in the past. Of the roughly four dozen projects that have been subject to public
hearings, more than half were proposals from the mining, energy or forestry industries.

Users of the federal environmental assessment process have criticized the panel review
process as it has operated over the past years. To determine the nature and level of
concerns, and to solicit suggestions for improving the process, the authors, who are NRCan
officials, interviewed representatives of resource industries, environmental groups, native
organizations, the legal profession and academics having experience with the process.

Interviews were conducted informally. A series of topics were raised, and the interviewee's
views on each solicited. Both industry and non-industry respondents expressed broad support
for the principle of environmental assessment. Industry support is strongly influenced by the
need to conform to societal values with respect to the environment. Industry must meet the
requirements of a credible environmental assessment process to assure buyers and the public
that their operations are being conducted in a sustainable manner.

While respondents from industry and non-industry groups support environmental assessment
in principle, most criticized aspects of the process by which it operates. Some respondents
were concerned that CEAA may be as subject to legal challenge as the Environmental
Assessment and Review Process (EARP) it replaces. This report is a compilation of critical
comment, which by its nature focuses on limitations or shortcomings of the process. It is
important to remember throughout that the objective of the investigation is to suggest
improvements to the broadly supported process by which panels conduct public hearings.

This report first addresses concerns expressed about the overall panel hearing process. It
then moves through the process, element by element, discussing more particular concerns.
In many cases, the concerns or suggestions expressed in the interviews led to suggestions for
modifying the panel review process. These appear in bold type in the relevant sections.

Guidelines or regulations governing panel procedures are now being developed. An earlier
version of this report was submitted to the committee developing regulations or guidelines for
consideration.
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General

During the course of interviews, respondents commented on specific elements of the public
hearing process, and also made observations about the overall process. General comments
centred on the time required for, and the cost of the process, its efficiency and effectiveness.

Many respondents, primarily from industry, were critical of the process as a whole.
Representatives of industries subject to other regulatory bodies such as the National Energy
Board (NEB) or the Alberta Energy and Utilities Board (formerly the ERCB) often compared
the EARP unfavourably with these and provincial processes. Many industry respondents
saw the value of the process as allowing the public an opportunity to participate in decision
making, and in some cases to allow public venting of frustration.

Unpredictability of the process was a concern expressed by most industry respondents.
Whether in terms of the final outcome or the time and cost requirements of the process,
unpredictability adds layers of uncertainty to an already uncertain regulatory regime. It was
stated, using the example of a proposed wharf extension, that project officers approaching a
Board of Directors could estimate the time required to complete the engineering works, and
the cost of the proposal, within a reasonable (perhaps 10%) margin of error. By contrast,
project officers could not estimate, with any certainty, whether the environmental assessment
would take several months or several years, and whether it could be completed at minimal
cost or at a cost of millions of dollars. An industrial proponent was interviewed whose plant
had modernized some years ago, doubling its capacity, and greatly improving its
environmental performance. He observed that the project would not be possible today. "No
bank would lend money for a major development (of this nature) under the present regulatory
regime."

Respondents from both industry and non-industry groups described the environmental
assessment process as excessively bureaucratic. As the federal process is layered on top of
provincial processes it was also described, mostly by industry, as unduly burdensome, and
seen as not complementary to, or adding value to provincial processes.

Many industry and a few non-industry respondents commented that only a few federal-
provincial harmonization agreements had been reached, and all identified the need to avoid
duplication of process. Where linear projects, such as pipelines, cross jurisdictional
boundaries, the need for a single assessment process is particularly acute.

Some interviewees within industry said that the burden of regulatory processes has reached a
level that now inhibits investment. Some respondents from Alberta noted that Japanese
industry representatives are closely observing the operation of the Canadian approval process,
and are apparently unimpressed. This could have negative implications for attracting foreign
investment.
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The authors concluded that work should continue on harmonization agreements to
clarify the application of the Canadian Environmental Assessment Act, to eliminate
duplication of process.

Duration

The time taken for the panel hearing process to run its course, from referral to the Minister
for public hearings to a decision by ministers, is normally one-and-a-half to two-and-a-half
years. Some concepts have been or are being assessed, such as the proposal to develop and
transport hydrocarbons from the Beaufort Sea, which took four years. The assessment of the
Concept for Disposal of Canada's Nuclear Fuel Waste appears likely to take about seven
years. Industry respondents indicated this time interval to be a major uncertainty inherent in
the process. As initial screening of proposals may result either in their approval in a matter
of weeks or public hearings requiring years, the time required for the process is legitimately
considered a significant uncertainty.

The process was seen by virtually all industry representatives as taking too long, and in need
of time lines defined in regulation. This view was shared by a significant minority of
environmental representatives. From this latter group the interesting observation was made
that "community volunteers cannot afford a long drawn out process", and that the duration of
hearings should therefore be curtailed. It was also observed that politicians should announce
decisions within a month of receiving panel reports. A number of respondents observed that
the longer politicians take to make decisions the more they are subject to influence outside of
the panel process.

Some environmental spokespersons felt that industry concerns about the length of time and
the uncertainty associated with the 'open ended' nature of panel hearings were not valid
issues. They asserted that the time taken for the process often results from delays
attributable to political decision making, or from the proponent's actions. It was also
suggested that business uncertainty, and that associated with economic and financial
predictions is greater than the uncertainty of the environmental assessment process.

Industry representatives disagreed with this observation, citing the lack of predictability of
the environmental assessment process as greater than, for example, changes to markets or to
the value of the Canadian dollar. They added that planners can gauge the risk of economic
changes that may occur over periods of months, but cannot reasonably do so for periods of
years.

Respondents noted that other jurisdictions hold public environmental hearings within more
tightly circumscribed time frames, and that CEAA hearings should have time lines defined in
regulation. The NEB process was cited as an example that takes about 8 months from
application to approval, and some provincial processes are completed in half a year,
exclusive of the time required for preparing the environmental impact statement (EIS). Most



- 7 -

industry representatives suggested regulated time lines of less than a year. The majority of
these recommendations clustered around six months, exclusive of the time required for
preparing the EIS. It was stated repeatedly that time requirements of one-and-a-half to two-
and-a-half years, and a process with forty steps, of which nineteen are without time limits, is
unacceptable.

The authors concluded that time lines for elements of the process should be established
in regulation. These should govern all elements of the public hearing process, and
should require that it take no longer than one year from the time of referral to
ministerial decision, exclusive of the time required to produce the EIS.

Cost

In 1992 the Economic Council of Canada stated that public hearings cost proponents up to
4% of the cost of their project. The government incurs costs of 1 - 2 million dollars for
each project. These figures are inexact, as the government scientific and technical review is
dispersed among various agencies, and the fraction of the CEAA operating budget
attributable to each project is unclear. Critics suggest that these figures overstate industry
costs, because they often include costs of activities necessary for development with
environmental costs.

Most industry respondents cited the costs of public hearings, and the uncertainty of the cost
attached to the entire environmental assessment process, as a significant issue. The client
industries of NRCan compete in an international market, where costs of regulation can
directly affect competitiveness.

The environmental assessment process is the forum in which conditions for decommissioning
projects are determined. Such conditions for a mining operation, for example, might include
physical and chemical stabilization of mill tailings, revegetation of mine and mill waste
disposal areas and removal of buildings. Enterprises that must finance their operations using
the project as collateral have difficulty raising funds before conditions and costs of
decommissioning are known.

The cost of regulation is one of the factors considered in making business decisions,
including whether a proposal justifies a financial investment. Both cost and certainty of
regulatory process contribute to decisions on where to invest. These decisions affect
provincial and national economic well-being.

Additional to the costs directly associated with participating in public hearings, the process
has indirect costs. Within the mining sector, for example, proponents have often spent very
large amounts of money on exploration before an ore body, and therefore a project, can be
identified. At this point delays impose substantial costs in both interest paid on past
exploration expenditures and on foregone revenues.
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Representatives of environmental groups generally did not appear to consider the resources
expended on the process to be a significant issue. They commonly observed that the cost of
the process is a cost of doing business. One respondent stated that companies that find the
process expensive do so because they attempt to apply it as an afterthought, rather than using
the process as a planning tool.

Industry commentators observed that small but worthwhile projects are being removed from
the economy by the risk and cost of bureaucratic processes. One observed that small
operators can run a business like a sawmill, but they do not have, and can not afford to
purchase the expertise to meet the requirements of bureaucratic processes. In effect, only
large corporations are now able to start operations in a sector of the economy that has
traditionally had substantial small business participation.

Environmental groups emphasized the need for comprehensive reviews, but generally did not
express concern about the cost of the process. These concerns are reflected in the sections
on scoping and panel terms of reference.

Process Administration

Both industry and non-industry respondents raised observations on inefficiencies or areas in
which the process is ineffective. Respondents described CEAA as no more clear than
EARP, from an administrative perspective, and some respondents characterized introduction
of the Act as an opportunity missed. An environmental spokesperson observed that CEAA is
not an improvement over EARP; it was written not by planners, but by lawyers, and is "a
monster". Most respondents who commented in this area observed that CEAA was not
likely to be more free of legal challenge than EARP.

Industry representatives familiar with the NEB process all expressed concerns with
EARP/CEAA and a preference for the NEB process. The NEB process was described as
more efficient, more issue oriented and more focused than EARP. An advantage of the NEB
process is that the proponent could question the need for a study required in support of the
assessment. Proponents contrasted this with EARP, where "a study may be done for the
sake of doing it."

A number of industry respondents were critical of the CEAA requirement to conduct
cumulative effects assessments. As the assessment of other existing projects, or those
planned in a region is part of a regional planning exercise, industry spokespersons
characterized this as a responsibility of government that should be undertaken by
government. They pointed out that developers with proposals in a region are not obliged to
provide others with details of their operations or their likely environmental effects, making it
difficult for proponents to judge cumulative environmental effects.
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Non-industry respondents strongly supported cumulative impact assessment both for regional
planning and as a means of putting in context the environmental impacts of the proposal
under consideration.

Where cumulative impact assessments are required, regional information needed to
conduct them should be provided by government.

The negative effects of lengthy, costly and bureaucratically burdensome process on
competitiveness was a recurrent industry theme. The weight of the process may preclude
small projects, discourage small operators and make it difficult to seize transient
opportunities. Industry representatives expressed concern that the cost of the process affects
the competitive position of large operations, where competitors in other jurisdictions enjoy
more streamlined regulatory processes. As one industry representative noted, "It affects
competitiveness when the Canadian process takes years to do what competition can do in six
months." It was stated that opportunities for smaller development projects have been missed
where proponents were unsure of being able to get approval in less than two years.
Proponents also cited instances where modifications to proposals would have been beneficial
to both the environment and project economics but were not advanced because such a change
would have risked restarting the environmental assessment process.

With few exceptions, environmental group representatives did not express concern about the
administrative burden of the process. The effect of the process on competitiveness was not
an issue raised by environmental groups.

The public hearing process should be examined to identify any steps that can be
eliminated, and those that can be run concurrently, without reducing the effectiveness of
the process.

Referral Criteria

The federal environmental assessment process, in common with the processes of most other
jurisdictions, includes a system for differentiating the many projects that do not require
public hearings from the few that do. Initiating departments, or 'responsible authorities' as
defined in the Act, are responsible for the initial screening. This screening decision is made
on the basis of significant adverse or unknown environmental impact, or on public concern
that is judged to warrant referral to a public panel. A clear and transparent process would
allow proponents to prejudge the outcome of screenings.

Most referrals to public hearings are made on the basis of public concern. Environmental
and industry spokespersons observed a need for clearer and more objective criteria for
referral on the basis of public concern.
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Respondents from industry and environmental groups observed that decisions arising from the
screening process have appeared to be unreasonably inconsistent, and illustrated their concern
with examples. The existing discretion in judging public concern is, in some cases, a barrier
to moving projects that should be the subject of hearings into the public forum, and in other
cases has led to public hearings where there was no apparent need. An example of the
former was the proposal for dry fuel storage at the Lepreau nuclear site, for which no public
hearings were held. It is noted that a similar proposal at Gentilly II was subject to hearings.
As an example of the latter, some industry representatives understand that the Rabbit Lake
Uranium Mine was referred to panel hearings apparently on the basis of one letter from a
representative of a nearby Indian band, who did not appear at the subsequent hearings.

The criteria by which projects are referred to panel hearings should be clarified and
publicized to reduce unpredictability.

Terms of Reference

Terms of reference are presented to panels on their appointment. These terms of reference
normally exclude consideration by panels of broad social issues and government policy.

Environmental groups in general criticized the terms of reference presented to panels as
being too narrow. Terms of reference for the panel examining the Second Nuclear Reactor
at Point Lepreau, New Brunswick, were presented as an example. In this case, the terms of
reference specifically excluded discussion of the role of nuclear power in the national energy
supply policy, the policy of building generating capacity for the export of electricity and the
issue of nuclear weapons proliferation.

Critics from non-industry groups argued that, by excluding policy issues from public
discussion, the major decisions on alternatives to projects, and therefore on most of the
environmental effects have been made before the panel is constituted. Many environmental
representatives felt that hearings should be as all-encompassing as possible, and should
specifically include need for and alternatives to the project, and should include relevant
government policy. One respondent from the academic community stated that national policy
should be developed by the public through consultative hearings, not by politicians, but
added that EARP/CEAA hearings were not an appropriate forum for policy development.
Another academic stated that discussion of policy was necessary to place projects and their
rationale in context.

Industry representatives argued that terms of reference should be narrow, and should be
confined to the effects of the specific project at the location proposed. Most industry
representatives noted that broadening discussion at hearings to include government policy
places an unreasonable burden on proponents by expanding the number of issues they must
address. They are not equipped to address national policy issues, and should not be called
upon to do so. It was stated that government departments refer only projects acceptable
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under government policy to hearings, and the policy should not be subject to debate in that
forum.

While there was some disagreement, industry representatives and the great majority of
environmental representatives felt that there should be public debate on policy relevant to
major project proposals. Most industry, and a lesser number of environmental
representatives, acknowledged that environmental assessment hearings are not the appropriate
forum for such a debate. Notwithstanding, environmental groups and some industry
representatives indicated that panels need to entertain discussion on policy, or the public will
not consider the process legitimate and credible. One academic noted that if the public wants
to discuss government policy, such interventions should be heard or the public would not
appear.

It was suggested that those dissatisfied with particular policies are unlikely to acknowledge
their legitimacy, and will attempt to use the occasion of every environmental assessment to
reopen debate on policy. If an appropriate forum is not provided, and panel terms of
reference exclude discussion of policy, then those opposing the policy will oppose the
project, using environmental arguments as a surrogate.

There should be clarification of guidelines limiting the discussion of government policy
and other areas outside a panel's terms of reference.

Some industry representatives expressed concern that a series of largely similar offshore
hydrocarbon projects might all be required to address the same issues. Industry
representatives suggested that the panel process should be confined to projects introducing
new technology and to the first project in an area, with permitting, which they consider a
more efficient process, for more routine projects.

Terms of reference should be developed in a manner that reduces duplication of effort.

Of greater concern to industry is the risk of duplicate environmental assessments for a single
project, where the project description changes prior to completion. This most commonly
arises where projects are submitted for environmental assessment early in the planning stage.
Terms of reference should be written that recognize the evolution of project designs with
time, such that resulting changes do not bring the risk of a subsequent environmental
assessment.

An environmental representative raised the point that there may be a need to reexamine a
proponent's reintroduced proposal if it has been dormant for a number of years, since
societal values and environmental conditions change over time.

Panel reviews should be flexible enough to accommodate subsequent changes to project
proposals. To reduce the risk of duplicating assessments of a project, while protecting
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the integrity of the assessment process, policy and guidelines should be established
governing limits of change allowed to project descriptions.

Scoping

Scoping is the exercise by which panels determine the issues to be addressed during the
course of public hearings. Issues that participants feel should be considered are normally
identified either through written submissions or at public meetings. In discussing scoping,
interviewees were asked whether, in their opinion, the scope of hearings was too narrow, and
important issues were not addressed, or whether the scope was too broad, resulting in the
examination of issues by proponents that were of no interest at hearings.

In general, non-industry respondents favoured broadly scoped hearings. A number of panels
were identified, including the Northumberland Strait Crossing, the Lepreau II Nuclear
Generating Station and Saskatchewan Uranium Mining projects, where the scope of hearings
was considered to be too narrow. Subjects that respondents felt should have been included
were, among others, need for and alternatives to the project, and weapons proliferation.

Some non-industry respondents suggested that panels, as independent bodies, should allow
the scope of hearings to go beyond the terms of reference. Some respondents indicated that
relevant government policy is legitimately included within the scope of hearings where it is
necessary to provide a rationale for the project. Another respondent stated that the scope
should include both discussion of alternatives to, and the economic basis for projects.

Industry representatives criticized the scoping process for failing to focus on the issues that
participants in public hearings later wish to discuss. The result is that proponents expend
unnecessary time and effort compiling never-to-be-used information. While environmental
groups criticized the scoping of the Rabbit Lake Uranium Mine hearings for excluding
discussion of larger societal issues, industry criticized the process for being little more than a
compilation of all ideas submitted to the panel, without assessing the value of their
contribution to the hearings. A number of environmental and industry representatives
indicated a need to focus on the intent of the scoping exercise, and to narrow the range of
issues to reflect participant interest.

An industry representative noted that the great majority of issues are identified on the first
day of scoping exercises, yet the process often continues for some weeks. It was stated by
both an environmental and an industry representative that scoping can be used as a punitive
measure by imposing a burden of comprehensiveness on proponents without meaning or
need. Panels were criticized for their tendency to compile a list of all identifiable issues and
include them as assessment requirements.

The purpose of scoping is to identify issues for evaluation and discussion that will permit the
panel to conduct public hearings, assess the impacts of the project and reach conclusions
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concerning its disposition. Panels consult the public to determine issues that they wish to
have addressed in the EIS and at subsequent public hearings. Panels use this information to
write guidelines for production of the EIS, which are normally circulated in draft form.
Having received and considered contributions from the public on scoping, there is little value
to the panel then seeking public comment on the draft EIS guidelines.

Instructions to panels should clearly define the intent of scoping, and panels should be
encouraged to focus hearings on the issues of significance. Panels should use the results
of the scoping exercise to determine what they wish to have addressed, and should
compile EIS guidelines without further reference to the public.

Public Hearings

With completion of the scoping exercise, the issues are identified for the proponent to
address in writing the EIS. The EIS describes the project, the existing environment in which
the project will be situated and those impacts, identified through scoping, that will be the
subject of hearings.

A number of industry representatives expressed dissatisfaction with the public hearing stage
of the process. They complain that panels often fail to adhere to their terms of reference,
and fail to confine discussion to the issues identified during scoping.

Proponents expressed discomfort with the process when its rules are ignored. The process,
which is without time lines to curtail discussion of extraneous issues, appears subject to
abuse and manipulation. Proponents described the process as unfair when they are directed
to address certain issues at public hearings, then during the course of the hearings are
required to expand the area of discussion.

Some non-industry spokespersons observed that all issues of public interest will be raised by
the public during the course of hearings. Some respondents stated the view that any attempt
to limit discussion would jeopardize the credibility of the process.

Instructions to panels should make it clear that proponents should not be required to
address issues at panel hearings that have not been identified in the EIS guidelines.

Panel Selection

The selection of panels is a subject on which there was broad agreement. Almost all
respondents who commented on the length of time taken to appoint panels spoke critically of
the six to nine month period required for this exercise. It was generally recommended that
the time taken for panel appointments should be shortened and limited by regulation.
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Most respondents recommended the maintenance of rosters of potential panel members as a
means of facilitating expeditious panel appointments. Suggestions included nomination of
retired judges and academics as appropriate panel members, with the suggestion that judges
in particular are well trained to evaluate evidence presented. Judges were considered by one
respondent to have a high level of respect from the public and to have the ability to keep the
process running effectively.

A roster of qualified individuals should be maintained from which panel members can
be drawn.

Most respondents expressed the view that panel members should be knowledgeable,
competent in disciplines relevant to the proposal under review and have a broad range of
experience. One respondent, representing environmental interests, suggested that panel
members should be acceptable to stakeholders. This suggestion was strongly objected to by
most other respondents, who saw this as having the potential to compromise the unbiased
nature of panels, and by some as an opportunity for opponents to stall the process.

One environmental representative noted that selection of panel members may, through
member's interests or bias, influence the outcome of the hearings. He felt therefore, that
panel selection should be open to public input. One non-industry spokesperson stated that
panel members need to be accountable, and that the public needs to know the affiliation of
members, and "who they are speaking for".

Although a few respondents wish to influence the selection of panel members, the great
majority of those interviewed stressed the need for panel members to be independent and free
of bias.

Nominees to panels should be independent and free of bias with respect to the project.

Process Formality

Participation by the public is fundamental to the EARP, for which reason it was designed and
operated to be open and accessible to the public. The commitment to facilitate public
participation is presented in the preamble to CEAA.

A range of options is available when considering whether public hearings should be informal
or judicial in nature. In judicial or quasi-judicial processes participants would offer
interventions under oath and would be subject to cross examination. At issue is the benefit
to the panel and observers that would arise from more rigorous testing of evidence, and the
discouraging effect that a more legalistic presence would have on public participation.
Representatives of industry and environmental groups expressed concern over the increased
cost and time required for a more legalistic process.
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A number of proponents questioned the value of panel hearings as a tool for examining
technical issues. It was stated that the public comment is focused largely on social,
economic and land use issues, and that the public generally is neither technically competent
nor interested in discussing technical issues. At general hearings, proponents cannot properly
challenge technical inaccuracies, and proponents would not wish to be accused of harassing
members of the public. Some industry representatives noted that if technical hearings were
held in a quasi-judicial forum inaccurate evidence could be tested, but most industry
spokespersons felt that the time and expense of a legalistic process did not justify the added
benefit.

Industry and non-industry respondents recognize both the benefits and costs of more legalistic
processes, with several respondents acknowledging that an ideal balance is difficult to
achieve. Both camps favoured an informal over a formal process by a margin of two-to-one,
with a smaller number suggesting a mix of quasi-judicial technical hearings and informal
community hearings. A small number of respondents suggested a hybrid process where
"professional" intervenors, such as consultants, members of organized environmental groups
and expert witnesses, would be subject to cross examination, while the general public would
not.

Representatives of industries subject to the NEB process indicated comfort with the level of
formality of Board hearings. Several considered it useful that the NEB has a formal process
when dealing with professional intervenors (consultants, expert witnesses, professional
groups), but believed an informal approach is best if dealing with affected landholders or
other members of the general public. It was noted that the Board does not appreciate seeing
members of the public who appear as witnesses being abused under cross examination.

Some environmental groups expressed a need to test evidence presented by proponents, while
registering strong opposition to the intimidation of public participants. Some industrial
proponents felt that every statement in an EIS was subject to examination and challenge,
while the public could offer opinion, unsupported assertions and technical information
without substantiation and without comparable testing.

Several people interviewed had served on EARP panels. In response to the stated problem of
contradictory evidence, experienced panel members were emphatic in their view that panels
are able to differentiate between different levels of expertise, and weight their findings
accordingly. Experienced panel members felt that trust and confidence in panel members is
preferable to a legalistic process.

The role and presence of lawyers in the process was criticized by most respondents. The
view was strongly expressed that a more "legalistic" approach would lead to greater
polarization of positions, would tend to make the process more adversarial, more expensive
and would extend hearings without adding value. One non-industry respondent stated that
because the process is already so formal and rigid it does not do the job that was intended.
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Whatever level of formality of process was advocated, the great majority of respondents
expressed the concern that the presence of lawyers, the manner in which they intervene and
the judicial atmosphere they impart to hearings tends to exclude the public. Most
respondents felt that if the fundamental purpose of public hearings is to allow the public,
particularly those directly affected, to voice their concerns, to table questions and to be
involved in the decision making process, then every effort should be made to encourage their
participation.

The most apparent benefits of cross examination are to clarify inconsistencies or resolve
differences in interpretation or fact. Several industrial proponents indicated this to be an
important issue when participants contradict information presented in the EIS. The particular
concern expressed was that panels might give equal weight to expert testimony and
unsubstantiated opinion. Proponents felt that this would be less likely to occur with testing
of statements from participants.

Panel terms of reference should specify the level of formality of the public hearing
process, particularly the circumstances under which swearing in and cross examination
of participants would be allowed.

Participant Funding

For more than a decade funds have been provided to support participants in the public
hearing process. The program is currently funded at a level of about $5.5 million for a three
year period. In administering the program, the Canadian Environmental Assessment Agency
solicits applications for funding, awards funding according to published criteria and may,
under certain conditions, require accountability for expenditures.

Industry and non-industry respondents were strongly divided on the need for, and value of
participant funding. Most non-industry respondents supported the program and considered it
useful in encouraging participation by concerned citizens and underfunded organizations. Of
these, most felt that funds should support directly affected individuals, but not national or
international organizations. Respondents from both groups expressed concern that the
program is used as a source to generate revenue, and that the process "perpetuates the
existence of groups that are experts in public participation, but does not necessarily identify
community concerns."

Participant funding should be limited to individuals directly affected by projects under
review.

On the question of legitimate uses for participant funding, all non-industry respondents
supported its use for administrative purposes, such as typing reports to panels, transportation
to hearings, daycare costs and accommodation while at hearings. Support was broadly
expressed for funding of scientific studies. A small number suggested that the program
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should be used to support technical consultants appearing at hearings. A few participants
expressed support for using participant funding to obtain legal advise, but no one said in the
interviews that legal counsel should be funded to represent participants at hearings. Several
respondents suggested that government departments should provide technical expertise and
advice to the public, and that this would obviate the need to fund scientific investigations or
independent technical reviews.

Industry representatives generally did not support participant funding. The program was seen
as an inefficient and ineffective way of bringing information to a panel, a representative
comment being that it is "a squandering of resources". They were critical of the program,
describing it as wasteful, lacking accountability, irrelevant to technical reviews, and too often
subject to abuse. A significant minority, located largely in Ontario or Alberta where
provincial funding programs have been in place, accepted the program in principle. They
noted that in the Alberta regulatory process the proponents have some influence on the
disbursement of funds. Industry representatives who found such a program acceptable were
critical of the manner in which the federal program is now operated, and placed firm caveats
on their acceptance. Representatives of industries regulated by the NEB felt that if
participant funding were to be required as part of NEB hearings, the NEB should determine
who should be funded, the amounts disbursed and the criteria for receiving funds.

Some industry representatives objected to the principle of participant funding. Noting that
public hearings are held in affected communities, and that all effort is made to encourage
local participation, one respondent stated that no level of funding, not even for incurred
expenses, was justifiable. Certain costs should be borne by those wishing to appear at
hearings "as the cost of participating in society".

A number of respondents noted what they thought were abuses of the system. Examples
were cited where individuals or groups received participant funding but did not appear at
hearings, or where they appeared but apparently made no meaningful contribution to the
panel proceedings.

Industry respondents expressed concern that the process is seen in some quarters to be a
source of government funds. Participant funding for one project, where over $100,000 was
disbursed to support participation in scoping exercises alone, was criticized as excessive.
Given that scoping is an exercise in which interested groups and individuals identify issues
that concern them, critics thought that the amounts disbursed are unlikely to have been
legitimately spent on scoping.

The purpose and benefits of the participant funding program should be clearly defined.
If the benefits are clear and the program is to continue, recipients should be accountable
for a product that meets well defined specifications. Where recipients do not meet
specified requirements awards should be recovered by the program.
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Source of Participant Funding

Respondents were divided more clearly along sector lines on appropriate sourcing of
intervenor funding than on any other issue raised. Non-industry respondents generally
declared funding of the program to be an industry responsibility, citing as example the
'polluter pays' principle, or characterizing it as a cost of doing business. A few identified
the government as the appropriate source of funding, characterizing the program as "a cost of
doing government, not a cost of doing business", and one respondent from each of the
industry and non-industry groups suggested that the costs should be shared between
government and industry.

A non-industry spokesperson suggested that if the proponent were obliged to pay for
participant funding, and the program were expensive enough, the government could use it "to
negotiate with business to do a better job."

The large majority of industry respondents expressed the view that intervenor funding is part
of a regulatory process, and is a public service rather than a business proceeding, the costs
of which should be borne by government. As a matter of natural justice, proponents felt
they should not be forced to pay for interventions that oppose their proposals.

Panel Reports

The panel terminates its involvement in the public hearing process by writing a report
containing its findings, conclusions and recommendations. The panel presents its report as a
recommendation to ministers who are responsible for making decisions in respect of the
project. Ministers release panel reports to the public, and subsequently announce their
decisions.

The major issues raised were the status of the report as a recommendation to ministers, and
the length of time that elapses between presentation of the report and ministerial decisions.

There was widespread acceptance among both industry and non-industry groups of the
present system where panel reports are presented as recommendations, not binding decisions,
and ministers make decisions on whether and under what conditions a project may proceed.
Some supporters of the existing system commented that the findings of panels suffer from the
limitations of the panel mandate, while politicians benefit from consideration of a broader
range of societal issues, including economic factors. In the final analysis, most industry and
environmental representatives recognized that politicians are accountable to the public, which
panels are not, and are the appropriate authorities for decisions of the nature presented by
panel projects.

A small minority of representatives of both groups suggested that panels would benefit from
having greater authority, such as the NEB and the Canadian Radio and Television
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Commission have, at the same time noting that Cabinet has ultimate authority over these
bodies. A few non-industry respondents indicated that panel findings should be binding on
the government, as panels and the process otherwise are seen to lack credibility. A
disadvantage identified with a process where panels would make binding decisions is that an
appeal mechanism, with attendant costs and delays, would be required.

Panel reports should retain the status of recommendations, and should not be binding
on ministers.

A related issue is the time taken by ministers to take a decision on a panel report. Many saw
it as an unnecessarily lengthy delay in an already long process. Environmental
spokespersons saw this time period as one used, primarily by industry lobbyists, to attempt to
influence ministers responsible for responding to panel reports. Respondents from both
groups saw benefit to a more rapid response to panel reports.

The time allowed for ministerial decisions on a panel report should be limited as part of
the overall discipline on the time required for the hearing process.

List of Interviews and Interviewees

St. John's, Newfoundland, March 6, 1995

Leslie Grattan, Team Leader, Environment, Hibernia Management and Development
Company Limited, St. John's, Newfoundland

David Taylor, Site Environment Manager, Hibernia Project Management Team,
St. John's, Newfoundland

Halifax, Nova Scotia, March 7, 1995

Susan Holtz, Environmentalist, Halifax, Nova Scotia

Charlottetown, Prince Edward Island, March 8, 1995

Donald Deacon, (Past Chair, Atlantic Provinces Economic Council), Friends of the Island,
Charlottetown, Prince Edward Island

John Hopkins, (Film-maker), Friends of the Island, Charlottetown, Prince Edward Island

Jim Hornby, (Lawyer), Friends of the Island, Charlottetown, Prince Edward Island
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Betty Howatt, Past Chair, Friends of the Island, Charlottetown, Prince Edward Island

Carole Livingstone, (Tourism Operator), Friends of the Island, Charlottetown, Prince
Edward Island

Irene Novaczek, Director, Friends of the Island, and Volunteer, Environmental Coalition of
P.E.I., Charlottetown, Prince Edward Island

James Ramsay, (Environmental Consultant), Friends of the Island, Charlottetown, Prince
Edward Island

Kip Smith, (Past-Chair, Three Rivers Industrial Commission), Friends of the Island,
Charlottetown, Prince Edward Island

Fredericton, New Brunswick, March 9, 1995

David Thompson, Director, Conservation Council of New Brunswick, Fredericton, New
Brunswick

Ottawa, Ontario, Morning, March 13, 1995

Keith Conn, Environmental Coordinator, Assembly of First Nations, Ottawa, Ontario

Ottawa, Ontario, Afternoon, March 13, 1995

Alan Glasgow, Director, Environmental Affairs, TransCanada Pipelines, Calgary, Alberta

Daniel Grondin, Head, Environmental Assessment Section, Licensing, Safety, Reliability and
Environmental Services, AECL Research, Chalk River Laboratories, Chalk River, Ontario

John Jenkins, Canadian Energy Pipelines Association (Consultant, TransCanada PipeLines),
Ottawa, Ontario

Hamilton, Ontario, March 15, 1995

Al Schuldt, Manager, Environmental Affairs, Stelco Incorporated, Hamilton, Ontario

Brent Steele, Senior Environmental Engineer, Dofasco Incorporated, Hamilton, Ontario
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Toronto, Ontario, Morning, March 16, 1995

David Donnelly, Canadian Environmental Defence Fund, Toronto, Ontario

Rod Northey, Lawyer, McCarthy Tetrault, Toronto, Ontario

Ron Pushchak, Professor, School of Environmental Health, Ryerson Polytechnic University,
Toronto, Ontario

Toronto, Ontario, Morning, March 17, 1995

John Reid, Past President, Canadian Nuclear Association, Toronto, Ontario

Jack Richman, President, Canadian Nuclear Association, Toronto, Ontario

Andy Rickaby, Vice President, Uranium Operations, Denison Mines, Elliott Lake, Ontario

Ian Motherwell, Assistant General Counsel, Law Division, Ontario Hydro, Toronto, Ontario

Ian Wilson, (Energy Consultant), Canadian Nuclear Association, Toronto, Ontario

Waterloo, Ontario, Afternoon, March 17, 1995

Bob Gibson, Professor, Faculty of Environmental Studies, University of Waterloo, Waterloo,
Ontario

Montreal, Quebec, Morning, March 22, 1995

Peter Jacobs, Professor, University of Montreal, Montreal, Quebec

Montreal, Quebec, Afternoon, March 22, 1995

Leandre Aubin, Director, Government Approvals, Hydro-Quebec, Montreal, Quebec

Gilles Berube, Advisor to the Vice President, Environment, Hydro-Quebec, Montreal,
Quebec

Danielle Piette, Program Supervisor, Government Relations, Hydro-Quebec, Montreal,
Quebec
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Montreal, Quebec, March 23, 1995

Yves Corriveau, Director, Quebec Environmental Law Centre, Montreal, Quebec

Ottawa, Ontario, March 24, 1995

Philip Tsui, Manager, Environment, Regulatory Affairs and Loss Prevention, Mobil Oil
Canada, Calgary, Alberta

Castlegar, British Columbia, March 28, 1995

Jim McLaren, Environmental Manager, Celgar Pulp Company, Castlegar, British Columbia

Calgary, Alberta, March 29, 1995

Ken Crane, Director, Environmental Services, Luscar Limited, Edmonton, Alberta

Don Downing, President, The Coal Association of Canada, Calgary, Alberta

Bernd Martens, Manager, Environmental Services, Prairie Coal Limited, Calgary, Alberta

Roger Shaneman, Manager, Special Studies, Manalta Coal Limited, Calgary, Alberta

Calgary, Alberta, Morning, March 30, 1995

Doug Bruchet, Manager, Safety, Health and Environment, Canadian Association of
Petroleum Producers, Calgary, Alberta

Wishart Robson, Manager of Environment, Petro-Canada, Calgary, Alberta

Ian Scott, Manager, Pipeline Operations and Environment, Canadian Association of
Petroleum Producers, Calgary, Alberta

Cal Sikstrom, Senior Environmental Advisor, Environment, Safety and Industrial Hygiene
Department, Imperial Oil Resources Limited, Calgary, Alberta

John Ward, Supervisor, Environmental Services, Amoco Canada Petroleum Company
Limited, Edmonton, Alberta

Millard Wright, Manager, Environment and Safety, Gulf Canada Resources Limited,
Calgary, Alberta
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Calgary, Alberta, Afternoon, March 30, 1995

Ted Spearing, Chevron Canada Resources, Calgary, Alberta

Charles Stewart, Manager, External Affairs, Chevron Canada Resources, Calgary, Alberta

Calgary, Alberta, March 31, 1995

Bill Ross, Professor, Environmental Science, Faculty of Environmental Design, University
of Calgary, Calgary, Alberta

Edmonton, Alberta. April 3, 1995

Brad Hamdon, Legal Counsel, Interprovincial Pipe Line Incorporated, Edmonton, Alberta

John Hayes, Manager, Safety and Environment, Interprovincial Pipe Line Incorporated,
Edmonton, Alberta

Tim Shopik, Senior Environmental Analyst, Interprovincial Pipe Line Incorporated,
Edmonton, Alberta

Yellowknife, Northwest Territories, April 4, 1995

Meredeth Seabrook, Assistant, Dene Nation, Yellowknife, Northwest Territories

Vancouver, British Columbia, Morning, April 7, 1995

Terry Janes, Senior Project Engineer, New Business Development, BHP Diamonds
Incorporated, Vancouver, British Columbia

Clem Pelletier, President, Rescan Environmental Services Limited, Vancouver, British
Columbia

Bruce Turner, Project Manager, NWT Diamonds, BHP Minerals Canada Limited,
Vancouver, British Columbia
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Vancouver, British Columbia, Afternoon, April 7, 1995

Christopher Lemon, Barrister and Solicitor, Ferguson Gifford, Vancouver, British Columbia

Andrew Thompson, Associate Councel, Ferguson Gifford, Vancouver, British Columbia

Smithers, British Columbia, April 10, 1995

Irving Fox, Environmentalist, Smithers, British Columbia

Rosemary Fox, Environmentalist, Smithers, British Columbia

Gore Bay, Ontario, April 21, 1995

Lloyd Greenspoon, Lawyer, Gore Bay, Ontario

Pinawa, Manitoba, April 24, 1995

Phyllis Gillespie, Response Coordinator, Nuclear Fuel Waste Management Program, AECL
Research, Whiteshell Laboratories, Pinawa, Manitoba

Judy Tamm, Environmental Assessment Coordinator, AECL Research, Whiteshell
Laboratories, Pinawa, Manitoba

Sidney Whitaker, Scientific Advisor, Nuclear Fuel Waste Management Program,
AECL Research, Whiteshell Laboratories, Pinawa, Manitoba

Saskatoon, Saskatchewan, Morning, April 26, 1995

Stan Frost, Vice President, Environment and Safety, Cameco Corporation, Saskatoon,
Saskatchewan

Roland Loewer, Communications Manager, Uranerz Exploration and Mining Limited,
Saskatoon, Saskatchewan

Liz Quarshie, Director, Environment, Cogema Resources Incorporated, Saskatoon,
Saskatchewan

John Tosney, President, Cigar Lake Mining Corporation, Saskatoon, Saskatchewan
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Edmonton, Alberta, Afternoon, April 26, 1995

Ken Crane, Director, Environmental Services, Luscar Limited, Edmonton, Alberta

Fred Munn, Project Manager, Cheviot Mine, Cardinal River Coals Limited, Hinton, Alberta

Dennis Thomas, Councel, Cheviot Mine, Milner Fenerty, Edmonton, Alberta

Rocky Mountain House, Alberta, April 28, 1995

Martha Kostuch, Friends of Oldman River, Rocky Mountain House, Alberta


