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Abstract

Canada introduced an environmental assessment process in the mid 1970s. It was designed to ensure that
the environmental consequences of all project proposals with federal government involvement were assessed for
potential adverse effects early in the planning stage. In 1984, a Guidelines Order was approved to clarify the rules,
responsibilities and procedures of the Environmental Assessment and Review Process (EARP) that had evolved
informally under earlier Cabinet directives. The EARP process remained largely uncontested until 1989/90, when two
decisions by the Federal Court of Appeal effectively converted the Guidelines Order into a legal requirement for
rigorous application. The Supreme Court of Canada upheld the constitutionality of the EARP Guidelines Order in
1992, rendering compliance with the Order by all federal government decision-makers a mandatory requirement.
Canada became the world's leading producer and exporter of uranium during the late 1980s. Since then, the Canadian
public has become sensitized to numerous issues concerning environmental degradation, from the Chernobyl accident
to ozone depletion. In 1991, during this period of increasing awareness, the Atomic Energy Control Board, the federal
nuclear regulator, referred six new Saskatchewan uranium mining projects for environmental review, pursuant to the
EARP Guidelines Order. Both federal and provincial governments and the uranium industry expressed concern about
the potential impacts of an apparently burdensome public environmental review process on the development of new
uranium mining projects. However, the successful advancement of three such proposals through the process has
allayed much of the uncertainty and has confirmed that Canada's uranium-producing operations can meet high
environmental, health, and safety standards. The public review process provided an extremely valuable focus on
aspects of these developments that needed to be addressed by proponents and regulators. It has helped to demonstrate
that new uranium mining projects are being developed in a responsible manner, after full consideration has been given
to the potential impacts and public concerns associated with these facilities. The lessons learned in Canada could well
prove to be useful in other jurisdictions where considerations are being given to the development of new uranium
production projects.

1. INTRODUCTION

The establishment of the Canadian government's process for assessing the environmental
impact of major new projects was precipitated in part by a growing appreciation among Canadians
that a balance must be achieved between the activities that promote economic growth and the
preservation of the natural environment. Governments have become increasingly aware that economic
growth must be managed in a manner that is sustainable in the longer term. When public confidence
in an environmental assessment (EA) process is achieved, and economic growth is seen to be managed
responsibly, the continuation of development is supportable by everyone. When a viable process is
accepted in one jurisdiction, the approach may quickly become the norm in others.

This paper will provide a brief examination of the evolution of Canada's EA process,
focussing primarily on its application to the uranium mining industry. The new environmental
assessment legislation will be compared with the previous federal EA regulations under which all the
current uranium mining projects are, or will be, reviewed. The paper will provide some recent
examples of the nature and scope of the reviews undertaken related to uranium mining projects, and
of their outcomes. A brief analysis of this recent experience, together with some observations about
how the effectiveness of the process might be improved, may be useful for those considering adopting
the Canadian model as part of the approval process in the development of their uranium resources.
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2. PERCEPTIONS AND PUBLIC AWARENESS

Canada has been a major producer of uranium since the inception of the industry in the 1940s.
However, Canada's emergence as the world's leading producer and exporter of uranium in the mid
1980s coincided with a surge in anti-nuclear activity which sought to block further nuclear power
growth. The prospect of uranium mining expansions in Saskatchewan, together with a Canadian public
newly sensitized to environmental matters, afforded anti-nuclear advocates the perfect opportunity to
discredit the uranium mining industry. In parallel, Canadians had become increasingly aware in the
1980s of the importance of maintaining a strong economy and a healthy environment. World events
focused public concern on the need for policies and practices that promoted sustainable development.

Critics pointed to falling uranium prices, reactor cancellations, and lower uranium demand.
The Three Mile Island and Chernobyl accidents together with the uranium mine-water spills in
Saskatchewan became "proof that nuclear power and uranium mining were environmentally
dangerous. Detractors argued that new uranium production capability was not needed. A public letter-
writing campaign was launched to persuade governments to reject new uranium mining proposals on
environmental grounds. When it became clear that industry intended to proceed with new mining
proposals, the anti-uranium lobby called for a review of uranium mining in northern Saskatchewan.
When this failed, critics turned to the EA process as a possible means of blocking new developments.
They argued that only by imposing a new stringent review process could the environment and
Canadians be protected. It was alleged that Canada did not have any critical environmental review
mechanism in place for uranium exploration and mining activities. Clearly, this is not the case!

3. REGULATORY FRAMEWORK FOR ENVIRONMENTAL REVIEW

3.1. Background

Canada is a federation often provinces. The respective jurisdiction of the federal government and the
provinces is defined in the Canadian Constitution Act, 1987. Under the Constitution, the federal
Parliament has the power "to make laws for the peace, order and good government of Canada,"
except for those areas which fall under exclusive provincial jurisdiction as specified in the Act. Many
of these areas of federal jurisdiction are enumerated in the Act, such as defence, postal services,
navigation, shipping, railways, international and interprovincial undertakings, money banking, and
criminal law. Areas of provincial jurisdiction include such matters as natural resources, electricity
generation, local works and undertakings, hospitals, education, property and civil rights, and the
creation of courts and the administration of justice. There are also areas where the federal Parliament
and provincial legislature share power.

3.2. The Federal Role in the Nuclear Industry

The federal government has overall jurisdiction over Canada's uranium industry by virtue of
the Atomic Energy Control Act of 1946. All Canadian uranium operations are classified as nuclear
facilities, and are controlled by the federal Atomic Energy Control Board (AECB) under the
provisions of the Act and the regulations derived from it. Although uranium mining activities have
always been subject to the requirements of the Act and its regulations, a strict licensing system has
been in place since 1976. The AECB issues licences for the operation of uranium mines only after
ensuring that they will not have a significant effect on the health and safety of the mine workers and
the public, and after reviewing measures designed to ensure adequate protection of the environment.

Furthermore, the AECB has always imposed on its uranium mining licensees the responsibility
of reducing a miner's radiation exposure to levels as low as is reasonably achievable. Considerable
advances in radiation protection regarding the risk of cancer have been made since the beginning of
uranium mining in Canada. The AECB also regulates waste management practices to ensure that the
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radiological impact of Canada's uranium tailings does not pose any undue public health and
environmental risks.

3.3. Provincial Environmental Protection

In Canada, all levels of government share responsibility for environmental protection. With
the growing awareness that EA was becoming an essential tool for ensuring effective integration
between economic and environmental imperatives, Ontario, already an important uranium producer,
became the first province, in 1975, to establish its own Environmental Assessment Act. The following
year, shortly before the province became Canada's leading uranium producer, the Government of
Saskatchewan established an Environmental Impact Assessment Branch in its Environment Ministry,
and in 1977 became involved in scrutinizing and regulating its uranium mining industry in response
to rising public concerns over proposals to develop new uranium mines in the Athabasca Basin. The
provincial government appointed the Cluff Lake Board of Inquiry in 1977 and the Key Lake Board
of Inquiry in 1979 to examine the Cluff Lake and Key Lake uranium mining projects, respectively,
through a public hearing process. At these reviews, the public voiced concerns about environmental
protection, the health and safety of workers, economic development, and the benefits to local
communities. Both Boards of Inquiry found that the measures proposed by the uranium industry were
adequate to protect environmental quality, safeguard occupational health and safety, and meet the
requirements of Canadian and Saskatchewan law, regulations and policies in a satisfactory manner.

As a result of these and other non-uranium inquiries, the Government of Saskatchewan
established a new Environmental Assessment Act in 1980, and created special units within its
departments of the Environment and Labour to license and inspect uranium mines. Saskatchewan's
EA review and regulatory processes have been structured to accommodate federal/provincial reviews
for new uranium mining developments, as detailed later in the paper.

3.4. The Federal Environmental Assessment and Review Process

The federal EA process has parallelled the introduction of provincial procedures. Originally
established by Cabinet Directive in 1973, and reaffirmed with some improvements in 1977, the
federal Environmental Assessment and Review Process (EARP) was created to ensure that the
environmental consequences of all project proposals with federal involvement were assessed for
potential adverse effects early in the planning process. Specifically, EARP has been applied as an aid
to predict the likely environmental effects of all proposals requiring federal involvement and decision-
making. To oversee this process, the Federal Environmental Assessment Review Office (FEARO) was
established, and operated within the federal Department of Environment.

In 1984, the Governor in Council approved a Guidelines Order to clarify the rules,
responsibilities and procedures of EARP that had evolved informally under the earlier Cabinet
Directives. The EARP Guidelines Order (EARPGO) set out a detailed assessment process for all
proposals which would "include any initiative, undertaking or activity for which the Government of
Canada has a decision-making responsibility." In this regard, "a decision-making responsibility" was
interpreted as including proposals undertaken by any federal department, those likely to have an
environmental effect on an area of federal responsibility, those for which the federal government
makes a financial commitment, or those developed on lands or territories, including the offshore,
administered by the federal government. While private-sector developments were not covered unless
the development required federal involvement, for example the issuing of a licence, provincial
regulations may apply to all projects within provincial boundaries. As will be discussed below, the
current review of six uranium mining projects in Canada falls under the EARP Guidelines Order of
1984.
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The EARPGO was written with a fair degree of flexibility and numerous areas were open to
interpretation. Over time, it became clear that the EA process needed strengthening, clarification and
reform; a revision of the process began in 1987. Nonetheless, the Order remained largely uncontested
until 1989/90, when two decisions by the Federal Court of Appeal underscored the need for reform.
In response to a challenge by environmentalists that approval of the construction of the Rafferty-
Alameda and Oldman River dams in western Canada had been granted without an EA, the court ruled
that what was thought to have been a non-enforceable guideline was, in fact, a legally enforceable law
of general application that imposed additional duties to the existing responsibilities of federal decision-
makers. This effectively converted the EARPGO into a legal requirement for rigorous application.
Although these court decisions reflected a shift in public values, they also had a more significant
impact in hastening reform. As the Order had not been drafted with strict legal interpretation in mind,
the difficulty and uncertainty evident in its administration necessitated revisions in order to render the
process effective, efficient, fair, timely and open. [See the section on The Canadian Environmental
Assessment Act (CEAA) for a complete discussion of the new legislation.]

4. INDEPENDENT PUBLIC ENVIRONMENTAL ASSESSMENT AND REVIEW PANELS

Before addressing the issues surrounding EARP as they relate to uranium mine developments,
it should be noted that all new uranium mining projects are automatically referred by the AECB for
public review, and that the review of a uranium mining proposal requires the formation of an EARP
panel. As will be discussed later, much of the concern expressed by government and industry relates
to the activities of these independent public review panels.

In April 1991, six uranium mining projects were referred by the AECB for public review.
A five-member Joint Federal/Provincial Panel on Proposed Uranium Mining Developments in
Northern Saskatchewan was appointed in August 1991 to assess the Cluff Lake Dominique-Janine
Extension (DJX), the Midwest Joint Venture (MJV), and the McClean Lake projects. A four-member
federal Rabbit Lake Uranium Mine Environmental Assessment Panel was appointed in November 1991
to conduct public hearings on the Eagle Point/Collins Bay A & D Expansion, also proposed in
northern Saskatchewan. (See Case Histories for specifics on the recommendations of these two panels
and the responses to the recommendations by government.)

It should be noted that of the six uranium mining proposals referred in 1991 for panel review
pursuant to the EARPGO, only three completed the review process before CEAA was proclaimed in
January 1995. However, the remaining three uranium mining projects will be assessed under the
EARPGO, since the review panels were appointed prior to CEAA being proclaimed.

5. ISSUES RELATED TO EARP, INCLUDING OVERLAP/DUPLICATION AND SCOPING

As noted above, the Canadian and Saskatchewan governments both developed independent
environmental assessment and review processes for those projects in which they would be involved.
As well, each level of government also assumed specific regulatory responsibilities for various aspects
of the development of uranium mining projects.

In accordance with the federal EARP Guidelines Order, the AECB established an automatic
referral list for proposals such as new uranium mining facilities. The expansion or extension of
existing facilities also became referable under various sections of the Guidelines Order, following an
AECB screening process. When six uranium mining projects were proposed for development in
Saskatchewan (see Case Histories below and Table I), each requiring an EA by a public review panel
pursuant to EARP, it became clear that the existence of parallel processes at the federal and provincial
levels would create unnecessary duplication.
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In recognition of the similar legal requirements for a public input process, Saskatchewan and
federal officials cooperated closely in establishing a joint federal/provincial process to review five of
the six new uranium mining proposals. Saskatchewan agreed to include all but one of the proposals
in a joint review process. As Cameco Corporation's Eagle Point/Collins Bay project had received
provincial approval in 1988, there was agreement that it be excluded from review by the Joint Panel;
it was reviewed only by a federal panel. This teamwork proved very beneficial and is highlighted by
two examples of excellent federal/provincial cooperation.

First, establishing the Joint Panel's Terms of Reference (ToR) was crucial in limiting the
overall scope of the review, so as to exclude issues such as nuclear non-proliferation and other
national or international issues not directly related to the impacts of these uranium projects. Annex 1,
the product of considerable inter-governmental negotiation, reproduces the ToR for the Joint Panel.

Second, the finalization of guidelines for preparing Environmental Impact Statements (EISs)
for the Cigar Lake and McArthur River projects was a major effort. The Joint Panel held scoping
sessions to solicit views and opinions from the public and prepared guidelines with the help of a
consultant. Circulated for comments in draft form in June 1992, these guidelines raised significant
concern at both levels of government and in the uranium industry because they seemed to broaden
the scope of the Joint Panel's review beyond that originally mandated. The guidelines also obliged
proponents to submit marketing and operating information that could compromise their commercial
positions, and sought data on social and health matters which were not readily, or in some cases
legally, obtainable by the proponents.

The draft guidelines did not assign specific responsibility for the collection of data among the
various expert groups, which might later be called upon to provide specialist testimony. They also
suggested that governments provide guidance and information at the data-gathering stage and then
critique the results presented at public hearings, without realizing that this might place governments
in conflict of interest. Finally, they included questions about certain regulatory processes that were
judged to be beyond the Panel's ToR. In summary, as drafted, the guidelines sought a great deal of
information, significant amounts of which were not readily available and some of which was not
directly relevant. All of these observations were submitted and the draft EIS guidelines were
subsequently modified by the Panel. Annex 2 reproduces the table of contents of these draft guidelines
as an indicator of their comprehensiveness.

6. GENERAL APPLICATION AND RESPONSIBILITIES UNDER EARP

Before reviewing the progress of the first uranium projects through the panel process, it is
useful to outline the role of the various players involved in an EARP review and how the process
proceeds.

6.1. Application of EARP

As defined under EARP, any department, board or agency of the Government of Canada,
including the AECB, may be considered an "initiating department," that is, a federal department or
agency that has "decision-making authority" for a project. The EARPGO requires all initiating
departments to consider the environmental impacts of proposals as early as possible.

Section 12 of the EARPGO obliges initiating departments to assess all projects, including
those proposals with potentially significant adverse environmental effects. When it is determined that
impacts may be significant or unknown, proposals are referred to the Minister of the Environment
for independent panel review. However, Section 13 of the EARPGO states that "Notwithstanding the
determination concerning a proposal made pursuant to Section 12, if public concern about the
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proposal is such that a public review is desirable, the initiating department shall refer the proposal
to the Minister for review by a Panel."

Upon receipt of a panel report with recommendations, it is the responsibility of the initiating
department to decide, in cooperation with other departments, the extent to which the recommendations
should become a requirement of the Government of Canada. It is worth stressing that
recommendations developed by a panel are advisory to government and to the regulatory agencies.

As noted above, the AECB's automatic referral list included new uranium mining facilities.
In 1991, the AECB referred the six Saskatchewan uranium mining proposals for independent panel
review, through the then Minister of Energy, Mines and Resources (now Natural Resources).
The referral of these proposals to EARP was done as early as possible and was based on the
proponents' letters of intent, not on actual licence applications.

6.2. The Role of the Federal Environmental Assessment Review Office (FEARO)

Until the promulgation of CEAA, FEARO was responsible to the Minister of the Environment
for the administration of the EARPGO, and for advising departments on their EA responsibilities.
Once a proposal was referred for public review by an independent panel, it was the responsibility of
FEARO, in consultation with the department or agency making the referral, to draft terms of
reference for approval by the Minister of the Environment, to identify potential panel members, and
to ensure procedures were in place to conduct the panel review. When the panel completed its work,
FEARO transmitted the panel's report to the Minister of the Environment and the Minister responsible
for the department or agency that made the referral. In preparing the government response, FEARO
typically took the lead in ensuring that the government respected the integrity of the process by giving
the panel recommendations due consideration.

6.3. The Role of a Public Environmental Assessment Panel

Environmental assessment panels are made up of unbiased individuals who are appointed by
the Minister of the Environment to examine the environmental effects of the proposal and the directly
related social impacts of those effects. With the approval of the Minister of the Environment and the
Minister responsible for the initiating department, panels may also consider the general socio-
economic effects of, and the technology and need for, new proposals. A panel is empowered to issue
guidelines to the proponent for the preparation of an EIS, and to conduct public hearings on the
project. It is the responsibility of a panel to prepare a report containing its conclusions and
recommendations for decisions by the appropriate authorities. These recommendations result from a
consideration by the panel of all the information submitted to it, including the public concerns the
panel has heard.

6.4. The Role of Federal Ministers

Generally under the EARPGO, it is the role of the Minister responsible for a department,
board or agency to refer to the Minister of the Environment for a public review by an independent
panel any project with potentially significant adverse environmental effects (or projects where public
concern is such that a public review is desirable). The Minister of the Environment, as Minister
responsible for FEARO, is then responsible for appointing the panel and issuing the terms of
reference for the review. Responsibility for making the panel report public rests with both the
Minister of the Environment and the Minister of the responsible department. The decisions arising
from panel reports are to be made by all Ministers with jurisdiction, including the Minister of the
Environment. In making their decisions, the responsible authorities, including Ministers with
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jurisdiction, must consider the panel report, but are free to consider other sources of information and
to make different value judgements.

Proposals regulated by the AECB are a special case in that many of the recommendations of
panels fall within its jurisdiction. Although the Minister of Natural Resources has the power to issue
special directives to the Board, this power is normally reserved for extraordinary circumstances. The
distinction between recommendations directed to the AECB and those directed to the government is
based on whether the recommendations are related to potential licensing conditions.

6.5. The Role of the Atomic Energy Control Board (AECB)

The AECB, an independent federal regulatory body established to control and supervise the
development, application, and use of atomic energy, reports to Parliament through the Minister of
Natural Resources. As noted, one of the roles of the AECB is to regulate the mining of uranium to
ensure that the activity does not pose undue risk to health, safety, security and the environment.

Licence applications to the AECB for a project that has undergone a public review by a panel
must also undergo a further internal review by AECB staff with contributions from other government
agencies such as the federal departments of Environment, Human Resources Development, and
Fisheries and Oceans, and their provincial counterparts. These agencies make up what is called the
Joint Review Group, and this consultative process is known as the Joint Regulatory Process. All
relevant comments from the Joint Review Group, and those from the public review panel, are then
reflected in a recommendation from AECB staff concerning appropriate licensing action to the five-
member Atomic Energy Control Board. If the Board is satisfied that the proposal is acceptable with
respect to health, safety, security and protection of the environment, a licence is issued.

7. CASE HISTORIES — PROJECTS PROGRESSING THROUGH EARP

In April 1991, six uranium mining projects in Saskatchewan were referred by the AECB for
public review. The map below (Fig. 1.) shows the location of the major uranium-producing operations
in Canada, while Table I provides a summary of the six new mining proposals. Among the first
projects to be referred for EARP review amid the controversy surrounding the above-mentioned
Federal Court of Appeal decision, these six proposals entered the process at a very sensitive time. The
five projects examined by the Joint Panel were referred under Section 12 of the EARPGO, while the
sixth project, examined by the Federal Panel, was referred under Section 13 of the EARPGO (see
page 5). By late 1991, specific ToR had been released for both Panels and the respective reviews had
begun.

The Joint Panel commenced public hearings for the first three of five uranium mining projects
on March 22, 1993, and completed this phase of the review on May 20, 1993. The Federal Panel also
commenced public hearings early in 1993. The marathon of hearings for the Joint Panel alone covered
20 days, beginning in Regina and ending in Saskatoon, with six northern communities in between.
Sessions averaged 10 hours a day, but often lasted 12 hours. Some 300 petitioners presented opinions
and positions in public meetings averaging 80 attendees. To assist intervenors in preparing briefs to
present at both panel hearings, some $500 000 was made available by the federal and provincial
governments. Both levels of government presented formal briefs at the Joint Panel hearings in support
of the three projects at the opening session in Regina, and provided more supporting documentation
at the closing sessions in Saskatoon. The environmental assessment of the four uranium projects
reviewed to date is estimated to have cost close to $3 million. The public hearings phase ended with
less apprehension about the process than at the outset, but the outcome of these reviews was not to
be known until the panels released their reports in late 1993.
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While the scope of this paper does not permit exhaustive detail on all aspects of a panel
review, the essential recommendations of the review panels and the responses to those
recommendations by government are provided below. Readers are also invited to peruse Annexes 1
and 2 for additional insight into the mandate and scope of the uranium project panel reviews.

It is also worth noting that while both panels initiated their respective reviews in early 1993,
the EISs for the Cigar Lake and McArthur River projects had not been finalized and thus the review
of these two projects was postponed to a later date. As well, in 1992, the Joint Panel had been asked
by government to review an Underground Exploration Program (UEP) for the McArthur River project,
which was proposed in order to obtain data needed to prepare an EIS for the overall project. The
Panel reported in early 1993, recommending that the UEP be allowed to proceed subject to certain
conditions. Both governments agreed and work got under way as soon as possible.

TABLE I. NEW SASKATCHEWAN URANIUM MINING PROJECTS (AS OF 1995)

PROJECT/
OPERATOR

Dominique-Janine
Extension/

Cogema Resources Inc.

Midwest Project/
Minatco Limited

McClean Lake Project/
Minatco Limited

Cigar Lake Project/
Cigar Lake Mining

Corporation

McArthur River
Project/

Cameco Corporation

Eagle Point-Collins Bay
A & D /

Cameco Corporation

PROJECT
TYPE

Mine
Extension

New Joint
Production
Centre [see
McClean]

New Joint
Production

Centre

New
Production

Centre

New Mine
[Milling at
Key Lake]

Mine
Expansion

STATUS OF
PROJECT

Panel and
Government
Approval of

Project;
Mining Proceeding

Approval Withheld
but Project being
Re-submitted by
New Operator

Panel and
Government
Approval of

Project;
Construction
Proceeding

EIS in Preparation
(expected in 1995);

Panel Review
Expected
in 1996

EIS in Preparation
(expected in 1995);

Panel Review
Expected
in 1996

Panel and
Government
Approval of

Project;
Mining Proceeding

OWNERS
(SHARE %)

Cogema Resources Inc. (100)

Cogema Resources Inc. (56),
Denison Mines Limited (19.5),

Uranerz Exploration and Mining Limited
(20),

OURD (Canada) Co., Ltd (4.5)

Cogema Resources Inc. (70),
Denison Mines Limited (22.5),
OURD (Canada) Co., Ltd (7.5)

Cameco Corporation (48.75),
Cogema Resources Inc. (36.375),

Idemitsu Uranium Exploration Canada
Ltd (12.875),

Korea Electric Power Corporation (2)

Cameco Corporation (53.991),
Uranerz Exploration and Mining Limited

(29.775),
Cogema Resources Inc. (16.234)

Cameco Corporation (66.67)
Uranerz Exploration and Mining Limited

(33.33)
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8. PANEL RECOMMENDATIONS

In late 1993, the Joint Panel recommended that the DJX proceed, subject to conditions, that
the MJV not proceed as designed, and that the McClean Lake project be subject to a five-year delay.
The Federal-only Panel recommended that full-production underground mining of the Eagle Point
orebody be approved, subject to certain conditions, but that approval be withheld for open-pit mining
of the Collins Bay A and D orebodies until additional technical information on waste-rock
management and decommissioning is provided by the proponents.

In early 1994, Cogema announced that it had decided to modify its plans for developing the
DJX project at Cluff Lake, and submitted revisions to the government regulatory authorities. The
revised three-phase mining plan would not require the damming and partial draining of the north end
of Cluff Lake, but would require Cogema to access deeper portions of the DJX orebody by
underground means after an initial phase of open-pit mining.

9. GOVERNMENTS' REACTION AND RESPONSE

The federal and provincial governments responded to the recommendations of the Joint Panel
on December 23, 1993. Both governments agreed that DJX should proceed as submitted, subject to
the AECB licensing process, that the MJV presented potential risks and should not proceed as
presented, and that the McClean Lake project should proceed subject to the AECB's normal licensing
process. Governments concluded that the AECB's licensing process would allow all of the technical
issues raised by the Joint Panel to be considered within the context of a licence application, and
provide sufficient time for the proponents to address them before the McClean Lake project comes
into operation.

Cogema's proposed modifications were viewed by the AECB as presenting environmental
impacts that were less than those predicted for the initial project and, as such, could therefore be
adequately controlled. Nonetheless, the AECB invited public comment on the proposed modifications
to the mining method at DJX to ensure that there was no significant public concern regarding
Cogema's application. After receiving only minor comments, the AECB concluded that the project
could proceed as re-submitted.

In March 1994, the federal government agreed with the Panel that underground mining at
Eagle Point should proceed, subject to the AECB's licensing process, but opined that open-pit mining
at Collins Bay A &D may also be able to proceed, subject to the AECB licensing process. The AECB
process would address the conditions recommended by the Panel during the evaluation of the licence
applications, and would require the provision of adequate information on waste-rock management and
decommissioning, as recommended by the Panel.

On July 29, 1994, the AECB referred the proposal for a redesigned Midwest Joint Venture
(MJV) to the Minister of the Environment for public review. The project is expected to be reviewed
by the existing Joint Panel at the same time as the Cigar Lake project. ToR were prepared in close
consultation with Saskatchewan's Department of Environment and Resource Management and
FEARO. On November 9, 1994, the revised MJV uranium mining proposal was referred by the
federal and provincial environment ministers for review by the Joint Panel. The EISs for the MJV and
Cigar Lake are expected to be submitted in the summer of 1995 in the hope that the public review
process could begin as soon as possible.
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10. CANADA'S NEW LEGISLATION — THE CANADIAN ENVIRONMENTAL
ASSESSMENT ACT (CEAA)

In June 1990, the Government of Canada introduced Bill C-78, the Canadian Environmental
Assessment Act (CEAA), as a comprehensive reform of EARP. At the time, the government believed
that the proposed legislation would have a greater impact on sensitizing decision-making and decision-
makers to the needs of the environment than any other legislation then existing elsewhere in the
world. The government intended that the EARPGO would remain in force until the new legislation
was promulgated, but Bill C-78 died when Parliament was prorogued in early May 1991.

The legislation, reintroduced as Bill C-13 in the new Parliament later in May 1991, had
numerous amendments made that required further comments from representatives of environmental
groups and industry. Meanwhile, subsequent appeals to the aforementioned court decisions (see page
3) resulted in the Supreme Court of Canada upholding the constitutionality of the EARPGO in
January 1992, rendering compliance with the Order by all federal decision-makers a mandatory
requirement. Draft regulations required by Bill C-13 were reviewed across Canada and the Bill
received approval in the House in March and in the Senate in June; it received Royal Assent on June
23, 1992. The necessary operating regulations and procedures took considerable time to be finalized,
and it was not until January 19, 1995, that CEAA was proclaimed by Order in Council. Projects will
henceforth be reviewed under CEAA, although as noted above the Saskatchewan uranium projects
will proceed under the EARPGO. The Canadian Environmental Assessment Agency, formerly known
as FEARO, will oversee the new environmental review process.

The new CEAA legislation replaces the old EARP Guidelines Order, and sets out, for the first
time in legislation, the responsibilities and procedures for the EA of "projects" involving the federal
government. It reduces legal uncertainties and the need for court interpretations, sets out a streamlined
process, and establishes sustainable development as a fundamental objective of the federal process.
CEAA provides an environmental process for new projects, and a participant funding program that
supports public participation (see Fig. 2).

The reforms will help ensure that environmental considerations are integrated into federal
decision-making processes, and will help develop greater harmonization of EA systems across
Canada. By introducing a degree of certainty in the process, the reforms will also reduce costs and
time demands for all participants.

CEAA applies to projects for which the Government of Canada holds the decision-making
authority — whether as a proponent, land administrator, source of funding, or regulator (for listed
statutes). The new CEAA process is similar to EARP in many respects, but several important changes
have been introduced. These include the following: the definitions of a "project" and an
"environmental effect," the introduction of "comprehensive study" and "mediation" as new EA tracks
that a project may follow, the requirement to keep an ongoing record of all documents related to the
assessment in a public registry, the requirement to consider the need for a follow-up program, and
the mandatory public input into specified EA tracks.

CEAA has four stated objectives, namely: i) to ensure that the environmental effects of
projects receive careful consideration before responsible authorities take action, ii) to encourage those
authorities to take actions that promote sustainable development, iii) to ensure that projects carried
out in Canada or on federal lands do not cause significant adverse environmental effects outside the
jurisdictions in which the projects are carried out, and iv) to ensure that there is an opportunity for
public participation in the EA process.

In addition, four guiding principles are to be followed in applying CEAA.

Early Application The process should be applied as early in the planning stage of the
project as practicable, and before irrevocable decisions are made.
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Accountability

Efficient and Cost Effective

Open and Participatory

The self-assessment of projects for environmental effects by federal
departments and bodies is a cornerstone of the process. [A Cabinet
decision by Order in Council is required in response to the
recommendations of a panel report.]

Each project should undergo only one EA, and the level of effort
required to undertake an assessment for the project should match the
scale of the likely environmental effects of the project.

Public participation is an important element of an open and balanced
EA process. [A participant funding program exists to promote
effective public participation in the process.]

10.1. Specific Highlights of CEAA - A Comparison with the EARPGO

Most importantly, CEAA defines a "project" as being either: i) an undertaking in relation to
a physical work, such as any proposed construction, operation, modification, decommissioning, or
abandonment, or ii) any proposed physical activity not relating to a physical work that is listed in the
CEAA Inclusion List regulation, as shown below (see Fig. 3).

Once an EA is required or "triggered," because a federal authority is a proponent, provides
funding, owns the land or is a regulator, CEAA provides several assessment options, compared to
EARP. Four types of EA now available to meet different project circumstances include: screening,
comprehensive study, mediation and panel review. The assessment track depends on the level of
environmental risk represented by the project (see Fig. 4).

Screening

Comprehensive Study

Mediation

Panel Review

Systematically documents environmental effects and determines the need to
mitigate these, or modify a project plan, or recommend further assessment
through mediation or panel review. To improve process efficiency, small-
scale or routine projects may be assessed through a class screening (see
Exclusion List below).

Applied to large-scale and environmentally sensitive projects usually
undergoing more intensive assessment (see Comprehensive Study List below).

A new voluntary approach in Canadian environmental assessment in which
an impartial mediator, appointed by the Minister of the Environment*, helps
interested parties resolve issues surrounding a project. Used when the parties
are willing, limited in number, and where a consensus is possible.

If a project requires further evaluation, after screening, comprehensive study
or mediation, it is referred to the Minister of the Environment1 for review by
an independent, public panel.

The Federal Minister of the Environment plays a pivotal role in implementing the federal
environmental review process under CEAA, and has the ability to: i) call for a public review by a
panel, mediator or both, under certain circumstances and in consultation with a federal authority, at
any stage of a screening or after comprehensive study, ii) appoint panel members or a mediator, and
establish terms of reference in consultation with the responsible federal authority, iii) allow another
federal process to be substituted for a panel review under CEAA to promote efficiency, avoid
duplication and save time, iv) ensure that projects posing risks of significant adverse environmental
effects on federal lands, or across provincial or international boundaries receive an EA, and v) prevent
overlaps or confusion with other jurisdictions by developing coordinated EA procedures for conducting
joint panel reviews with those jurisdictions.
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Notwithstanding the above, it is noteworthy that while the intention of CEAA is to ensure that
all projects undergo an EA, it is expected that less than 5% of all projects with federal involvement
will be assessed in depth by panel review; the vast majority will require a screening only. [Under
EARP, only some 48 projects have undergone panel reviews since the federal environmental
assessment process was established in 1974.]

Several Regulations under CEAA are required to put its procedures into effect and clarify its
requirements and scope. Four are critical to the proper functioning of CEAA, namely: the
Comprehensive Study List, the Law List, the Exclusion List and the Inclusion List.

Comprehensive
Study List

Law List

Exclusion List

Describes those types of projects that must be assessed through a more
detailed study, i.e., those having the potential of causing significant adverse
environmental effects no matter where they are located and which often
generate considerable public concern; includes projects in national parks,
major pipelines or mining projects, nuclear power facilities and uranium
mines.

This regulation was strengthened to reflect public comments. By lowering the
inclusion thresholds, more projects will be subject to comprehensive study.

Defines the scope of CEAA by identifying those federal statutory and
regulatory approvals that will be counted as triggers for an EA. [Under
CEAA, an EA is required or triggered for a project when a federal
department or agency is asked to provide a licence, permit, certificate or
other regulatory authorization listed on the Law List; not every such decision
will result in environmental effects.]

New provisions have been added following a review of public comments,
bringing to 190 the number of federal triggers for EAs.

Describes those undertakings in relation to a physical work that do not
require an EA. Such projects are routine and relatively small-scale, and can
be expected to result in only insignificant environmental effects; includes such
undertakings as routine maintenance, minor renovations, etc.

The Exclusion List will help streamline the federal EA process by allowing
departments and agencies to focus their assessment efforts on those projects
with environmental effects.

Relates only to those projects that are a physical activity not relating to a
physical work, that is, activities that must be subjected to an EA if a federal
department or agency proposes, funds, or otherwise authorizes the project by
issuing a permit or licence; includes such activities as cutting and removing
timber from a National Park.

Other important regulations are being developed for CEAA through an extensive process of
consultations. One will describe procedures for conducting EAs of international development projects
outside Canada involving the federal government, while respecting the sovereignty of states and
international law. Another will articulate the principle of "one project/one assessment" to ensure that
EAs relating to the same project, but involving more than one responsible authority, are coordinated
to avoid duplication.

The foregoing provides a brief overview of CEAA. An exhaustive critique of CEAA as
applied is not possible because no major projects have been reviewed under the new Act. Thus, any
examination of Canada's EA process must be restricted to projects that have been reviewed under the

Inclusion List
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EARPGO. Although the new Act and the old Guidelines Order are quite similar operationally, it is
impossible to predict if CEAA will be comparable to EARP in practice, for differences between the
two processes may take some time to become clear.

11. COMMENTS ON THE ENVIRONMENTAL ASSESSMENT PROCESS
(UNDER EARP/CEAA)

In January 1995, the federal environmental assessment and review process changed with the
passage of the new CEAA. The initial stages of the process have been clarified through the
introduction of regulations covering the Comprehensive Study List, the Inclusion List, the Law List
and the Exclusion List, and the powers of the public review panels have been strengthened.

There are a number of areas where governments, regulators and proponents will be paying particular
attention in order to improve the review process in practice under CEAA. In part, these stem from
observations made during the recent EAs and panel reviews of the four Saskatchewan uranium mining
proposals already reviewed under EARP.

Timing

Panels

Agencies

Policy

A major concern expressed by industry and government in completing an EA for a
new uranium mining project has been the inordinate length of time taken to proceed
through to completion. At most stages of the process, considerable delays were
introduced that when taken together (more than one year) had an inordinate impact
on the cost of the development, both in terms of total expenses and potential lost
market opportunities.

Suggestions have been made that a defined schedule could be adopted at the start of
the process, which would clarify for all those concerned the need to complete the
assessment in a pre-determined time frame. This would help the proponent, the
government, and the panel to identify the minimum requirements needed to fulfil the
assessment obligations without extending the process beyond what was deemed
necessary.

The independence of a review panel can become problematic if public perceptions
influence panel members to the extent that the scope of a review is broadened beyond
the established terms of reference. The importance of nominating qualified experts
to panels and encouraging panels to observe their mandates cannot be over-
emphasized.

The CEA Agency could formally establish a pool of qualified "experienced" experts
who could be called upon when selecting the best panel members.

The current EA process was not designed with independent regulatory authorities in
mind. While a federal agency or board, such as the Atomic Energy Control Board
(AECB), often triggers an EA, it must be seen as being free of conflict, and operating
at arm's length.

In the recent assessment of uranium projects, governments qualified their response
to allow the AECB to comment on those aspects of the panel recommendations
directly related to the licensing process, while the broader policy issues (e.g., socio-
economic) were dealt with by specific departments.

Scoping an EA has proven to be problematic, particularly in separating environmental
issues from socio-economic and policy issues. The public often perceives that
underlying policy issues should be an integral component of the project assessment,
for there are often no other opportunities for public expression of concern in these
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areas. Such concerns during the recent assessment of uranium projects led to an
expansion of the "environmental" review to allow opinions to be voiced regarding
Canada's policies on non-proliferation of nuclear weapons and uranium exports.

Although a panel chairman may permit presentations on such issues, in the recent
panel reviews the chairmen did make an effort to limit the discussion and debate in
the interest of examining the central environmental issues.

Priorities There is a risk that panel members or the public may lose sight of the EA priorities;
they may expect that minor issues should be accommodated and reviewed in great
detail.

It is critical to rank the essential issues and focus resources on the areas of major
environmental concern, thereby permitting panels to concentrate on the higher risk
areas, and save time and money in the process.

Scope Examining the cumulative effects of several projects was established as an important
criterion for the EA of new uranium mining projects. Proponents argue that they
should bear only the costs associated with their own project.

There are opportunities for government and industry cooperation in the pooling of
resources to overcome such constraints without compromising future developments.

The proclamation of CEAA has afforded an opportunity for the Government of Canada to
re-examine the EA process, and in particular the review procedures of the independent panels, and
to make improvements where appropriate. While this responsibility falls mainly to the Canadian
Environmental Assessment Agency and the Regulatory Advisory Committee (RAC) that represents
key stakeholders, Natural Resources Canada has embarked on its own review, with a particular focus
on suggesting improvements that would benefit natural resource projects.

In addition, the Ministers of the Environment and Industry have undertaken a Joint
Monitoring Program (JMP) to review the implementation of CEAA during the first year. The JMP
will monitor the impact of implementing CEAA on the competitiveness of Canadian industry and on
sustainable development. The JMP will collect the views of all stakeholders on the implementation
of CEAA, apply the Business Impact Test to the federal EA process, and identify public policy
benefits of CEAA, especially with regard to its contribution to sustainable development.

12. CONCLUSION - CANADA'S ENVIRONMENTAL ASSESSMENT PROCESS
AS A MODEL

The EA process in Canada has evolved into a fairly complex set of procedures involving all
levels of government, the public and the proponents. As the process matures, it will be continuously
improved, with the benefit of input from all players. The difficulties experienced to date will be
resolved, but new problems will undoubtedly surface that require novel solutions. Canada's EA
process is truly a dynamic one.

Today, EA has become an integral part of the design process of new projects. It is now part
of sound engineering practice. Indeed, obtaining financing for new projects depends on minimizing
environmental liabilities. The trend is established and will continue.

When the development of several new uranium mining projects in Saskatchewan was
proposed, both the federal and provincial governments and the uranium industry expressed concern
about the potential impacts of what appeared to be a rather burdensome public environmental review
process. However, the successful advancement of three such proposals through the process has allayed
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much of this uncertainty and has confirmed that all of Canada's uranium-producing operations can
meet high environmental, health, and safety standards.

In Canada, the impact of the EA process on new uranium mining developments has been
profound. It has changed the way projects are designed and will change the way they are brought on
stream. The process has been time consuming and often difficult, but it has revealed that these new
uranium mining proposals are environmentally sound and can remain so over their lifespan.

The Government of Canada is convinced that the EA process has helped to demonstrate that
new uranium mining projects are being developed in a responsible manner, after full consideration
has been given to the potential impacts and public concerns associated with these facilities. The
lessons learned in Canada could well prove to be useful in other jurisdictions where considerations
are being given to the development of new uranium production projects. However, it is understood
that all processes can be improved, and both levels of government in Canada will be working closely
with the uranium mining industry to make improvements in the EA process wherever possible to
reduce the time and cost of reviews, while meeting the fundamental objectives.

The new global appreciation of EA may also have an impact in the marketplace. A recent
motion put forward in the Swedish parliament would require uranium buyers to pay for the
environmental damage caused by uranium mining in other countries. This action confirms the growing
awareness that environmental considerations could have an unexpected impact on world market
opportunities. Canada's exemplary EA process could give Canadian uranium producers an edge in
the future.

The real impact of Canada's EA process might be that the "Canada model" is applied beyond
national borders. As the world's leading supplier of uranium, Canada has attracted much attention in
areas such as uranium exploration and mine development technology. If that focus is extended to
Canada's positive experience with EA, the wealth of knowledge gained in Canada could well prove
useful in other jurisdictions considering the development of new uranium production projects.

155



BIBLIOGRAPHY

Environmental Assessment and Review Process Guidelines Order, SOR/84-467, June 23, 1984, an
extract from the Canada Gazette, Part II, July 11, 1984.

The Canadian Environmental Assessment and Review Process, a paper presented by Guy Riverin,
Director of Operations, Central Region, Federal Environmental Assessment Review Office, to the
Seminar on Environmental Assessment hosted by the Technical University of Nova Scotia, May 14,
1992.

Bill C-13 - The Canadian Environmental Assessment Act, Chapter 37, Statutes of Canada 1992, an
Act to establish a federal environmental assessment process, Assented to 23rd June, 1992.

Application of Canadian Environmental Regulations to the Development of Canadian Uranium Mines,
a paper presented by Kenneth L. Smith, Uranium and Nuclear Energy Consultants - Canada, to the
United States Council of Energy Awareness International Uranium Seminar, Lake Tahoe, Nevada,
September 22, 1992.

Keynote Address, by the Honourable Berny Wiens, Minister of Environment and Resource
Management, Government of Saskatchewan, to the 19th Annual Symposium of the Uranium Institute,
London, England, September 8, 1994.

The Canadian Review Process for Uranium Mines, a paper presented by Michel Poissonnet, President
of Cogema Resources Inc., to the Nuclear Energy Institute's International Uranium Seminar, Beaver
Creek, Colorado, September 27, 1994.

Highlights of the Canadian Environmental Assessment Act Regulations, Putting the Act into Practice:
The Canadian Environmental Assessment Act Regulations, and An Overview of the Federal
Environmental Assessment Process, a series of media information bulletins/fact sheets released by the
Canadian Environmental Assessment Agency, October 6, 1994.

Department of the Environment - Law List Regulations, Inclusion List Regulations, Comprehensive
Study List Regulations, Exclusion List Regulations, an extract from the Canada Gazette, Part II,
October 19, 1994.

Environmental Assessment of Nuclear Projects in Canada - Process, Participation, Lessons Learned,
a paper presented by Geraldine Underdown, to the KASAM Seminar on EIA - A Process for
Participation in Decision-Making, Lulea University, Sweden, October 24-26, 1994.

156



ANNEX 1

FINAL TERMS OF REFERENCE FOR
THE ENVIRONMENTAL ASSESSMENT REVIEW BY

THE JOINT FEDERAL/PROVINCIAL PANEL ON PROPOSED URANIUM MINING
DEVELOPMENTS IN NORTHERN SASKATCHEWAN

MANDATE

1. The Panel shall review the environmental, health, safety and socio-economic impacts
(hereinafter referred to as "impacts") of the proposed uranium mine developments (listed in
Schedule A) in Northern Saskatchewan and assess their acceptability.

In assessing the acceptability of the proposed developments, the Panel will include in its
review and consider:

a) the historical experience with past and existing uranium mining operations in
Saskatchewan;

b) the cumulative impacts of existing operations and the proposed developments;

c) the short and long term impacts of the proposed projects, spanning their construction
phase, operating period, decommissioning phase and post-decommissioning phase;

d) the impact of employment and socio-economic opportunities afforded northern
residents by the proponents and the measures necessary for implementation of those
opportunities;

e) the adequacy of measures proposed by the project proponents to protect
environmental quality and to safeguard worker health and safety, and whether the
measures can be expected to meet the requirements of Canadian and Saskatchewan
law, regulations and policies applicable to uranium mine developments;

f) the adequacy of monitoring, enforcement and compliance systems to ensure that
measures necessary for mitigating adverse impacts can be implemented;

g) the benefits afforded by the proposals.

2. The Panel shall determine from its review whether a project is acceptable or unacceptable.

In concluding that a project is acceptable, the Panel may recommend that specified minimum
terms and conditions, including any mitigative measures or any other measures relating to the
impacts under the Panel's review, be implemented where it considers these necessary for the
protection of health, safety and the environment or for dealing responsibly with socio-
economic concerns. The Panel may also suggest measures that it considers would enhance the
acceptability of the proposals.

If the Panel concludes a project is unacceptable, it shall provide its reasons for this
conclusion.

3. In fulfilling its mandate, the Panel shall provide full opportunities for public consultation and
review.
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REVIEW PROCEDURES

Detailed written procedures for conducting the review shall be established by the Panel and
made available to the public.

TECHNICAL EXPERTS

The Panel may secure the services of independent technical experts to assist and advise on
complex technical and/or socio-economic issues related to its mandate. Such experts will also be
available to respond to inquiries from review participants.

STAGES OF THE REVIEW

Schedule A lists the five proposals to be reviewed by the Panel. The five proposals have been
referred due to potentially significant or unknown adverse environmental effects and public concern.

While all of the proposals are in the planning stage, some are further advanced than others.
Environmental Impact Statements (EIS) have been prepared for the first three proposals listed in
Schedule A, one of which (Dominique-Janine Extension) is associated with the existing operating
uranium mining facility and two of which are for new uranium mining facilities. EIS documents have
yet to be prepared for the last two proposals listed in Schedule A. The Panel will take the differing
stages of these projects into consideration in scheduling its review.

The Panel will seek public comment on the three available EISs and determine their adequacy
before proceeding to public hearings. When the Panel is satisfied with the information provided,
including that with respect to the cumulative impacts, it may report on one or more of these projects
to the Ministers as described in the following stages of the review. The Panel shall submit its final
report(s) on these proposals within 18 months of its appointment.

In reviewing the remaining two proposals, the Panel will conduct scoping sessions in
appropriate communities to solicit public comment and, based on these comments and its own
consideration, prepare and issue Guidelines to the respective proponents for the preparation of EISs.
The cumulative impacts of these two proposals will be considered when the EIS documents have been
submitted. The stages of the review following submission of these documents to the Panel are outlined
below. The Panel shall submit its final report(s) on these two proposals within 18 months of receipt
of the proponent's EISs.

1. Review of Information

a) Review of the available information on the environmental, health, safety and socio-
economic impacts of the uranium mining industry in Saskatchewan to date. The
information and any related reports prepared will be made available to the public.

b) Review of the past performance of the uranium mining industry in providing
employment and socio-economic opportunities to northern residents. The information
and any related reports prepared will be made available to the public.

c) Review by the Panel of Environmental Impact Statements (EIS) submitted by the
proponents. The EISs will also be made available to the public for review and written
comment.
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d) The Panel may draw on proponents, technical agencies from within federal or
provincial governments, independent experts and the public for available information.

2. Should the Panel, after reviewing the above information and considering public comments,
deem an EIS deficient it may request additional information from the project proponent.

3. Once the Panel is satisfied with the information provided, it will announce public hearings
for the project in question. If appropriate, the hearings may be structured to address more
than one project.

For the purposes of promoting public awareness and facilitating public comment, the Panel
will hold meetings and/or hearings in the appropriate northern communities, Regina,
Saskatoon and in such other Saskatchewan communities as the Panel may think necessary.

4. When the Panel is in a position, following the completion of public hearings, to provide a
report on its findings, conclusions and recommendations relevant to a specific project, it will
submit the report to the federal Ministers of the Environment and of Energy, Mines and
Resources and to the Saskatchewan Minister of Environment and Public Safety.

The Panel should, to the extent possible, ensure that the timely review of a specific project
is not jeopardized by delays in the review of another project included in its mandate.

LINKAGE TO OTHER POLICY PROCESSES

The Panel is not expected to interpret its mandate so as to duplicate the work of other public
inquiries and policy processes or to focus on national or international issues which are not directly
related to the impacts of the proposals.

However, concerns may be raised by the public which extend beyond the impacts of direct
concern to the Panel, and in such cases the Panel will ensure that the public is provided a reasonable
opportunity to express these concerns.

Schedule A

EIS SUBMITTED

1. Dominique-Janine Extension (Cogema Resources Inc. - operator)

2. South McMahon Lake Project [Midwest Joint Venture] (Minatco Limited - operator)

3. McClean Lake Project (Minatco Limited - operator)

EIS TO BE PREPARED

4. McArthur River Project (Cameco Corporation - operator)

5. Cigar Lake Project (Cigar Lake Mining Corporation - operator)
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ANNEX 2

EXCERPT FROM THE DRAFT EIS GUIDELINES
AND GOVERNMENT INFORMATION REQUIREMENTS

FOR THE CIGAR LAKE AND McARTHUR RIVER PROJECTS
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