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AECB and the environment

It has long been a basic tenet of radiological protection that if one protects the human
organism, then generally speaking the environment will also be protected. In this vein, the
environment may be said to be a beneficiary of the regulatory regime designed to limit
worker and public radiation exposure in this country. Perhaps this was one of the reasons
why the environment was rarely mentioned overtly as a concern for the Atomic Energy
Control Board in the first few decades of the Board's existence.

This changed in 1989 when the AECB adopted a mission statement that explicitly speaks of
the environment. The AECB's mission is: to ensure that the use of nuclear energy in
Canada does not pose any undue risk to health, safety, security or the environment.

The mission statement reflects the fact that by the mid-80s, the AECB had become
extensively involved in direct environmental protection activities, both radiological and
"conventional", as an adjunct to its basic function of protecting people. It was felt that the
mission statement should reflect this involvement, which arose largely due to the conduct of
joint regulatory efforts with the provinces. The concepts of consultation, cooperation,
collaboration and non-duplication are most clearly seen at work in the environmental aspects
of the federal-provincial regulation of nuclear projects.

The EARP Guidelines Order

Adding further challenge to the situation is the federal Environmental Assessment and Review
Process Guidelines Order. The Guidelines Order came into effect in June 1984. For a
considerable time, its implications for the nuclear regulatory field were not clear, and it was
not a primary factor in the AECB's decision-making process. This ended in 1991 when
decisions in a number of key court actions effectively raised the authority of the Guidelines
Order to that of a statute. Since then, the Guidelines Order has had a major influence on the
way the Board conducts its business.
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Simply put, a significant number of projects to be authorized by the AECB first have to be
environmentally screened and the degree of public concern about them assessed, with a view
to whether or not they should be referred to the Minister of the Environment for public
review by a panel. If the project is referred, the AECB approval or licensing decision must
await the outcome of the public review, as well as any position the government may take on
the proposal as a result.

The AECB has no choice in the matter. Though it retains the ultimate responsibility for
authorizing nuclear works, it has an obligation to ensure the requirements of the Guidelines
Order are carried out as part of its decision-making process. We recognize that this presents
resource and timing problems for our licensees and proponents of new projects, particularly
if referral for public review by a panel is deemed to be warranted. This can introduce a
considerable delay to the approval process, not to mention uncertainty for the proponent,
since he does not know up-front whether the additional public review period will in fact be
required. It is clearly a further factor driving the need for federal-provincial cooperation so
that delay is not compounded by multiple processes of a similar nature.

Cooperation with the provinces

Examples of collaboration between the federal and provincial governments in the nuclear
field are very evident in Saskatchewan. Regulation of the nuclear industry there is currently
being carried out by the AECB and provincial agencies under their respective statutes, the
objectives of which are very similar, i.e. protection of health, safety and the environment.
Coordination of regulatory activities is expedited by a Joint Regulatory Process which brings
together representatives of the agencies involved when a specific project is presented for
approval. The process promotes a collaborative approach, which is intended to ensure that
the interests of all the agencies are taken into account prior to approval being granted.

Since all aspects of the nuclear industry have been declared to be federal works, the ultimate
responsibility for regulation is federal. This means that application of provincial statutes
must be done through the federal statutes, usually by incorporation of parts of provincial
legislation or by making compliance with provincial laws of general application a condition
of any approval, as long as they are not in conflict with federal laws.

To formalize matters, there is a Memorandum of Understanding between the AECB and
Saskatchewan Environment and Resource Management which commits the parties to
cooperate in all areas of mutual interest, and provides a mechanism for specifying
administrative arrangements to implement such cooperation. One of the major reasons for
this accord document was to clarify roles and identify and agree on which activities would be
carried out by each agency.

We regulators are far from perfect in the area of reduction of overlap, but we have had some
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successes. It is worth noting that of the six mining projects now under consideration by the
AECB, all six have been subject to the AECB-provincial Joint Regulatory Process, and five
of the six have been or will be reviewed by the Joint Federal-Provincial Panel on Uranium
Mining in Northern Saskatchewan.

We are currently conducting a further public consultation in Saskatchewan arising from a
recent court decision on the application of the Guidelines Order, and this has been done very
much as a joint federal-provincial activity.

The situation is that Cogema Resources has applied to the AECB for permission to proceed
with the next stage of development at its Guff Lake mining facility, but the proposal is
different than that considered by the Joint Federal-Provincial Panel, which last year
recommended the original project be allowed to proceed subject to certain conditions.

The significant changes in the proposal mean that the AECB has had to consider the
application as a new one, and therefore subject to environmental screening and assessment of
public concern under the Guidelines Order. Interestingly, the revised proposal will have
significantly less effect on the environment than the original that the Panel approved, but it
cannot be automatically assumed that public concern will be lessened. This has to be
assessed independently.

Saskatchewan Environment and Resource Management also has reason to review Cogema's
revised proposal pursuant to the province's Environmental Assessment Act. Accordingly, to
avoid duplication, the AECB and the provincial department collaborated on the news release,
newspaper advertising, and mailing and distribution of study documents. We will also be
exchanging responses received from those submitting comments. In essence, the federal,
AECB assessment is being conducted in parallel with Saskatchewan's. The province has
been most appreciative of our cooperation on this, a;jo there are indications of strong
industry support for such efforts.

Collaboration in nuclear matters is not confined to Saskatchewan. At the present time, a
proposal by Hydro-Quebec to store spent fuel in dry canisters at the Gentilly-2 Nuclear
Generating Station is in the preliminary stages of an environmental assessment emphasizing
public input. The AECB has been working with the Federal Environmental Assessment
Review Office and the Quebec office for public hearings on the environment (BAPE - Bureau
d'audiences publiques sur l'environnement) to ensure that the requirements of each agency
are met with no duplication or unnecessary delay.

Future developments

The federal Guidelines Order will ultimately be replaced by the Canadian Environmental
Assessment Act and its regulations. The Act was passed in June 1992 but not proclaimed,
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pending the regulations which are now on the verge of being finalized. It is the AECB's
view that the Act and regulations, without amendments, is sound legislation that will not
drastically affect the way we have been operating as dictated by the Guidelines Order. There
is a possibility that the process could be somewhat more onerous than at present, but we
expect that this can be worked out.

In any case, it is clear the formal assessment of environmental impacts and public concern
will remain a fundamental component of the nuclear regulatory process. The challenge will
be to ensure that this important social responsibility is discharged effectively and, just as
much to the point, efficiently. This will call for extensive cooperation among all the players,
including federal and provincial agencies and the proponents - the applicants and licensees.

One thing that would greatly enhance the AECB's abilities in the environmental protection
area is a replacement for the nearly 50-year old Atomic Energy Control Act. About a year
ago, in the context of a regulatory review, our previous Minister announced in Calgary that a
new Act was being considered.

There have been marked changes since 1946 in the extent and nature of nuclear activities in
Canada and abroad, and in society's expectations of government regulation. The mandate of
the AECB has evolved from one chiefly concerned with security, to one which also focuses
forcefully on the control of the health, safety and environmental consequences of nuclear
pursuits.

The deficiencies of the Atomic Energy Control Act have been noted by the courts, the media,
special interest groups, and parliamentary committees. They include the lack of formal
powers for AECB inspectors, an inadequate ceiling of $10,000 on fines, no stated provision
for public hearings, lack of explicit power to recover the costs of regulation from the users,
and inability to hold polluters financially accountable for their actions or for the AECB to
initiate remedial action and recover the costs.

In today's environment, where consultation and public involvement in decision-making is the
rule, not the exception, the AECB is handicapped by its statutory underpinnings which reflect
the needs of another age.

As contemplated, the new Act would directly reference the environment as an AECB
concern, something the old statute does not. It would empower the AECB to ensure
environmental protection through such things as guaranteed financial assurances from
licensees for decommissioning, eliminating the liability to the taxpayer that currently exists in
situations where a licensee becomes insolvent, or ceases to be a viable entity that may be
pursued for redress.

The nuclear regulator would also be able to recover from responsible parties the costs of
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decontamination and other remedial measures, and to take or order remedial action in
hazardous situations. The new Act would also provide an umbrella under which the AECB
could cooperate with the provinces not only in spirit but legally, by adopting or prescribing
by reference provincial laws, for example, and by paying provincial agencies for work done
on the Board's behalf.

Finally, the new Act would make legal provision for public hearings, which in the
environmental protection area have become the fundamental vehicle for ensuring consultation
and public participation in decision-making. In this regard it is significant that in the
Canadian Environmental Assessment Act there is a provision (s.43) that would allow for
substitution of the nuclear regulator's hearing process for a review panel as defined in the
Act. This is clearly intended to avoid duplication and delay.

Appearance of the new nuclear safety Act on the Parliamentary agenda will provide an
opportunity for input on how the industry will be regulated for perhaps the next half-century.
In conjunction with the Canadian Environmental Assessment Act, the new statute would
establish a human and environmental protection regime that should fully meet the
expectations of all Canadians.
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