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UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

COMMISSIONERS: 

Ivan Selin, Chairman 
Kenneth C. Rogers 
E. Gail de Planque 

In the Matter of Docket No. 40-08027-MLA 
(Source Material License) 

No. SUB-1010) 

SEQUOYAH FUELS CORPORATION March 9, 1995 

The Commission considers the appeal of a licensing board decision, LBP-93-
25, 38 NRC 304 (1993), which permitted the Sequoyah Fuels Corporation (SFC) 
to withdraw its license renewal application, and terminated the administrative 
proceeding in progress on that application. The Commission concludes that SFC 
did not require a license renewal to continue limited and previously authorized 
decommissioning-oriented activities. Accordingly, the Commission denies the 
appeal and affirms the licensing board's order. 

RULES OF PRACTICE: RENEWAL OF LICENSES 

The Presiding Officer's function in a license renewal proceeding is to decide 
whether renewal is appropriate and, if so, to determine what activities can 
continue in the renewal term. 

REGULATIONS: INTERPRETATION (10 C.F.R. § 40.42(e)) 

Pursuant to the former 10 C.F.R. § 40.42(e) (1994), a source material license 
may remain automatically in effect beyond its expiration date to allow a licensee 
to continue decommissioning and security activities authorized under the license. 
Section 40.42(e) has been superseded by a new automatic license extension 
provision, 10 C.F.R. § 40.42(c), which became effective in August 1994. 
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REGULATIONS: INTERPRETATION (10 C.F.R. § 40.42(c)) 

The automatic license extension provision under 10 C.F.R. § 40.42(c) may 
extend a license regardless of the nature of the source material remaining on 
site. 

REGULATIONS: INTERPRETATION (10 C.F.R. § 40.42(c)) 

The "necessary" provision (which appears in both the former section 40.42(e) 
and the new section 40.42(c)) simply means that the limited regulatory license 
extension comes into play only when decommissioning cannot be completed 
prior to the license's expiration date. 

REGULATIONS: INTERPRETATION (10 C.F.R. § 40.42(c)) 

The automatic license extension provision grants the licensee no sweeping 
powers, but permits only limited activities related to decommissioning and to 
control of entry to restricted areas. Such activities also must have been approved 
under the licensee's license. To implement an activity not previously authorized 
by license, and thus not previously subject to challenge, the licensee must first 
obtain a license amendment. 

REGULATIONS: DECOMMISSIONING 

Licensees need only submit the final radiological survey showing that the 
site or area is suitable for release in accordance with NRC regulations after 
decommissioning has been completed. 

RULES OF PRACTICE: CONDITIONS 

To make a serious case for conditions, intervenors reasonably can be held 
to an obligation to offer some indication of their objective. The proponent of 
litigation bears the burden of explaining which direction the litigation will take. 

MEMORANDUM AND ORDER 

I. INTRODUCTION 

Pursuant to 10 C.F.R. § 2.786(b), the Native Americans for a Clean Envi
ronment and the Cherokee Nation (the Intervenors) filed a petition for review 
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of the Presiding Officer's Memorandum and Order, LBP-93-25, 38 NRC 304 
(1993), which (1) allowed the Sequoyah Fuels Corporation (SFC) to withdraw 
its application to renew its facility license and (2) terminated the administrative 
proceeding then in progress on that application. The Commission granted review 
in CLI-94-4, 39 NRC 187 (1994). SFC and the Nuclear Regulatory Commission 
Staff (Staff) support the Presiding Officer's decision. The Commission affirms 
LBP-93-25. 

II. BACKGROUND 
SFC's nuclear fuel processing facility, located 2.5 miles southeast of Gore, 

Oklahoma, was originally licensed in 1970. The initial license authorized the 
conversion of uranium oxide (U3Og) into uranium hexafluoride UF6. A license 
amendment in 1987 authorized SFC also to reduce depleted UF6 to uranium 
tetrafluoride (UF4). The most recent license renewal, for an additional 5 years, 
occurred in 1985, after which the license was due to expire in September of 
1990. On August 29, 1990, SFC applied for a 10-year license renewal. Under 
NRC rules, the license remained in effect pending an agency determination on 
the renewal application. See 10 C.F.R. § 40.43(b) (1994). 

The Native Americans for a Clean Environment (NACE), an organization 
with several members residing within 10 miles of the SFC facility, petitioned 
the NRC for a hearing on the license renewal application and asked for leave to 
intervene. A Presiding Officer was designated in October 1990.1 He ultimately 
admitted NACE, the State of Oklahoma (Department of Wildlife Conservation), 
and the Cherokee Nation as parties to the proceeding. The parties agreed to 
postpone the hearing until the NRC Staff completed safety and environmental 
reviews. 

In a letter dated February 16, 1993, SFC notified the NRC of its intent to 
terminate all production activities authorized under its license, and requested 
termination of the license.2 Along with the letter, SFC submitted a Preliminary 
Plan for the Completion of Decommissioning (PPCD). SFC indicated that all 
production operations involving UF6 had ceased, and that production operations 
involving DUF4 would cease by July 31, 1993. 

By early July 1993, SFC advised the NRC that production activities at its 
facility had stopped altogether, and that continuing activities would be limited to 
decommissioning the site and to controlling entry into restricted areas.3 Having 

lSee 55 Fed. Reg. 46,744 (Nov. 6, 1990). 
2 See Letter from James J. Sheppard, President, SFC, to Robert Bernero, NRC (Feb. 16, 1993). 
3 See Letter from John H. Ellis. President, SFC, to Robert Bernero, NRC (July 7, 1993). Ongoing activities related 

to decommissioning include the decontamination of structures, components, and site areas; the offsite shipment 
(Continued) 
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provided that notification, SFC on July 12, 1993, moved to withdraw its license 
renewal application and to terminate the license renewal proceeding as moot. 

In response, NACE and the Cherokee Nation agreed that production-related 
issues were moot, and therefore did not oppose SFC's motion to the extent that 
SFC sought to dismiss such issues from the renewal proceeding. However, the 
Interveners opposed dismissal of the proceeding with respect to issues involving 
continuing nonproduction activities that SFC intended to conduct under the 
authority of its license. See supra note 3. The State of Oklahoma did not object 
to SFC's motion to withdraw its license renewal application, but requested the 
imposition of particular conditions on the withdrawal. 

In LBP-93-25, the Presiding Officer allowed SFC to withdraw its renewal 
application without conditions, and terminated the proceeding. Central to the 
Presiding Officer's opinion was his conclusion that there was no jurisdiction 
in the license renewal proceeding to address the issues the Intervenors wished 
to litigate: the adequacy of SFC's decommissioning funding, groundwater 
monitoring, and emergency planning; the safety of SFC's program of spreading 
raffinate on its agricultural lands; and the ability of SFC's management and 
operations programs to prevent additional contamination. The Presiding Officer 
characterized these issues as decommissioning-related and therefore beyond 
his jurisdiction in a license renewal proceeding. In the Presiding Officer's 
view, to continue the proceeding would improperly compel SFC to litigate the 
acceptability of decommissioning activities already permitted by its existing 
license. 38 NRC at 321. The Presiding Officer also reasoned that a license 
renewal proceeding that included consideration of all decommissioning-related 
activities would "minimize and perhaps negate" the NRC Staff's regulatory role 
in approving and overseeing decommissioning activities. Id. at 319. 

Pursuant to 10 C.F.R. § 2.786(b), NACE and the Cherokee Nation jointly 
filed a petition for review of LBP-93-25. The State of Oklahoma did not request 
review. Both SFC and the NRC Staff opposed review. In CLI-94-4, 39 NRC 
187 (1994), the Commission granted review and outlined issues for the parties 
to address. 

III. THE INTERVENORS' ARGUMENTS BEFORE 
THE COMMISSION 

The Intervenors claim that termination of the license renewal proceeding 
violated section 189a of the Atomic Energy Act, 42 U.S.C. § 2239(a), under 
which they allege entitlement to a hearing on SFC's ongoing nonproduction or 

of yellowcake and of "raffinate" sludge (a liquid waste product); and the "dispositioning" of fertilizer, calcium 
fluoride sludge, low-quality yeliowcake, and nuorinated materials. See Preliminary Plan for the Completion of 
Decommissioning, §3 at 3-1 to 3-2 (Feb. 16, 1993). 
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decommissioning-related activities.4 They offer several arguments. First, they 
challenge the Presiding Officer's conclusion that he did not have jurisdiction 
to address the issues NACE and the Cherokee Nation seek to litigate. They 
stress that "[w]hen they were admitted to the license renewal proceeding as 
Intervenors, Petitioners became entitled to a hearing on all issues relevant to 
the renewal of SFC's license, including the adequacy of license conditions 
related to nonproduction or decommissioning activities . . . ."5 Because SFC 
continues to conduct nonproduction or decommissioning activities that were 
authorized under SFC's last license renewal, and were to have been addressed 
in this renewal proceeding, the Intervenors argue that the Presiding Officer 
should have continued the license renewal proceeding to permit litigation of 
these nonproduction matters.6 According to the Intervenors, only those planned 
decommissioning activities not already authorized by SFC's license, and thus 
requiring a license amendment prior to implementation, lie outside the Presiding 
Officer's jurisdiction in the license renewal proceeding.7 

The Intervenors also argue that once the license renewal application was 
withdrawn, SFC lacked the regulatory authorization to continue any activities 
at its facility.8 They conclude that SFC now "conduces] non-production-related 
operations at the facility, under color of [a] license which expired in 1990."9 

The intervenors acknowledge that pursuant to the former 10 C.F.R. § 40.42(e) 
(1994), a license may remain automatically in effect beyond its expiration date to 
allow a licensee to continue decommissioning and security activities authorized 
under the license.10 They argue, however, that this automatic license extension 
provision did not apply to SFC, primarily for three reasons.IJ First, they claim 

See generally Native Americans for a Clean Environment's and Cherokee Nation's Initial Brief on Review of 
LBP-93-25 (Intervenors' Initial Brief) at 1-5, 19-20 (May 6, 1994). 

Native Americans for a Clean Environment's and Cherokee Nation's Reply Brief on Review of LBP-93-25 
(Intervenors' Reply Brief) at 9. 

6 Intervenors' Initial Brief at 15. 
7 Id. at 16; Intervenors' Reply Brief at 9. 
°See generally Intervenors' Initial Brief at 4-10. 

9 Id. at 10. 
A new provision, to be codified as 10 C.F.R. § 40.42(c), became effective in August 1994, and supersedes the 

former section 40.42(e). See Final Rule, Timeliness in Decommissioning of Materials Facilities, 59 Fed. Reg. 
36,026 (July 15, 1994) ("Final Rule"). Section 40.42(e), in effect at the time of the Presiding Officer's decision, 
provided as follows: 

(e) Each specific license continues in effect, beyond the expiration date if necessary, with respect to 
possession of residual source materia! present as contamination until the Commission notifies the licensee 
in writing that the license is terminated. During this time, the licensee shall — 

(1) Limit actions involving source material to those related to decommissioning; and 
(2) Continue to control entry to restricted areas until they are suitable for release for unrestricted use 

and the Commission notifies the licensee in writing that the license is terminated. 
The superseding provision, the new 10 C.F.R. § 40.42(c), is very similar to the former section 40.42(e), but 
with some language changes. The new rule, for example, does not refer to "residual source material present as 
contamination," but simply to "source material." Final Rule, 59 Fed. Reg. at 36,035. 

Intervenors' Initial Brief at 19-20; Intervenors' Reply Brief at 6-8. 
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that SFC did not meet the former section 40.42(e)' s "necessary" requirement, 
because the pending license renewal could accomplish the same end as automatic 
extension, and therefore it was not "necessary" for section 40.42(e) to come 
into play to extend the effect of the license.12 Second, they contend that 
SFC's leftover source material, or yellowcake, was not the sort of "residual 
. . . contamination" contemplated by the former section 40.42(e).13 Third, they 
argue that for the former section 40.42(e) to apply, SFC needed to have satisfied 
agency notification and reporting requirements under two other regulations, the 
former 10 C.F.R. § 40.42(b), and the former 10 C.F.R. § 40.42(c).14 In sum, 
NACE and the Cherokee Nation submit that "[cjontrary to the Licensing Board's 
strained interpretation of the regulations, SFC does not fit within § 40.42(e), 
. . . and has not satisfied § 40.42(b) or (c)," and therefore should not have been 
permitted to withdraw its license renewal application.15 

The Intervenors add that the Presiding Officer mistakenly assumed that he 
altogether lacked the authority to deny a request for withdrawal of a license 
application.16 The Intervenors claim that the Presiding Officer misinterpreted 
the scope of his authority pursuant to 10 C.F.R. §2.107, the NRC regulation 
governing withdrawal of applications, and incorrectly read the regulation to 
preclude him from denying a request for withdrawal of an application, and 
to allow him only the discretion to impose conditions on withdrawal of an 
application." 

Lastly, the Intervenors submit that the Presiding Officer failed to address 
their request that conditions be placed on a withdrawal of SFC's license renewal 
application.18 They had requested that the Presiding Officer, if inclined to permit 
SFC to withdraw its renewal application, first hold a hearing to allow litigation on 
what conditions needed to be imposed on SFC's withdrawal of the application.19 

IV. DISCUSSION 

At the time of the Presiding Officer's decision, the agency's regulations 
for materials licensees contained no specific provisions dealing with a licensee 
in SFC's position: one that prematurely and unexpectedly ceases operations, 
without sufficient time to prepare final decommissioning reports and surveys in 

'''intervenors' Initial Brief at 20-21. 
1 3 Id. at 21. 
1 4 See id. at 19, 21. 
1 5 Id. at 20. 
1 6 Id. at 11; Intervenors' Reply Brief at 3-4. 

Intervenors' Initial Brief at 11. 
1 8 Id. at 18; Intervenors' Reply Brief at 12-13. 

See Intervenors' Initial Brief at 18. 
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advance. That is no longer the case. With the intent to clarify the applicable 
regulations and thereby expedite decommissioning, the NRC in early 1992 
initiated a revision of its decommissioning regulations for materials licensees, 
particularly of those provisions regarding the licensee's (1) obligation to provide 
notification of its intent to cease operations, and (2) authority and obligation to 
initiate decommissioning. The new final rule on Timeliness in Decommissioning 
of Materials Facilities became effective on August 15, 1994, and will be codified 
under 10 C.F.R. § 40.42 of the 1995 edition of the Code of Federal Regulations. 

Because the regulations in effect at the time of the Presiding Officer's decision 
did not explicitly address SFC's situation, the Presiding Officer was forced to 
apply the existing regulations to SFC in the manner he found most practicable 
given his understanding of the Commission's intent and practice. We find that 
he did so reasonably. Like hime, we conclude that once SFC halted production 
activities and withdrew its license renewal request, its license was automatically 
extended under the former section 40.42(e) to permit limited cleanup activities. 
However, even if we were persuaded otherwise, there is no practical reason now 
to restart this proceeding. A provision of our new decommissioning rules, the 
new section 40.42(c), supersedes the former section 40.42(e) and unambiguously 
would extend SFC's license for decommissioning purposes without a license 
renewal. Thus, it would be futile to order reinstatement of the license renewal 
proceeding under our former regulations. 

In declining to disturb the Presiding Officer's decision, we find no reason 
to decide as a general matter when (if ever) a Presiding Officer (or Licensing 
Board) may refuse to permit withdrawal of an application. We also see no 
reason here to second-guess the Presiding Officer's refusal to impose conditions 
on SFC's withdrawal of its license renewal application. 

In sum, we decline to reinstate the SFC license renewal proceeding. The full 
rationale for our decision follows below. 

A. The License Renewal Proceeding 

At issue before the Commission is whether the Presiding Officer erred in 
terminating the license renewal proceeding. This question hinges mainly upon 
whether SFC required a license renewal to continue the decommissioning-
oriented activities it now conducts at its facility. Although a resolution of this 
matter centers upon an analysis of our decommissioning regulations, it may 
be helpful to begin by outlining generally the purpose of the license renewal 
proceeding. 

The Intervenors were admitted as parties to a proceeding for renewal of an 
NRC license allowing production operations as the Licensee's principal activity. 
The renewed license would have permitted SFC to conduct 10 more years of 
production. The Presiding Officer's function in the renewal proceeding was to 
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decide whether renewal was appropriate and, if so, to determine what activities 
could continue in the renewal term. Although the license renewal proceeding, 
had it continued, likely would have addressed nonproduction issues peripheral to 
SFC's principal operations, these issues would have been ancillary to the central 
question — i.e., the propriety of continuing production for 10 more years. 

Decommissioning and cleanup (and continued monitoring during cleanup) 
reflect a new and distinct phase for a facility, separate from the operational 
phase. Production-oriented operations, on the one hand, and decommissioning 
activities, on the other, generally pose different risks and call for different public 
safety standards.20 Because SFC had abandoned production at its facility and 
had dropped its request for license renewal, the Presiding Officer concluded 
that continuation of the license renewal proceeding would improperly "construct 
an artificial forum" compelling SFC to litigate an entirely different matter — 
decommissioning activities rather than production activities.21 For the reasons 
outlined below, we agree that SFC does not need a license renewal to continue 
the limited decontamination and decommissioning activities now under way. 

B. SFC's Authority for Ongoing Activities 

At the heart of the Intervenors' claims is the argument that "nothing in the 
NRC's regulations" acts to extend the effect of SFC's license, a license they 
submit expired in 1990.22 SFC, they conclude, currently lacks the authority to 
continue any manner of activity at the Sequoyah Fuels site. 

The Intervenors would like us to keep the license renewal proceeding alive 
because, although production-related issues are now moot, "it is clear that 
SFC will continue to have responsibilities under the existing license,"23 and 
"dismissal of a license renewal proceeding must be denied where the licensee 
continues to have responsibilities under the existing license."24 At bottom, the 
Intervenors argue that, before SFC can undertake any decontamination activities, 
the Licensee must renew its license.25 In their view, in permitting SFC to 
proceed without a license renewal, the Presiding Officer granted SFC an unlawful 
de facto license renewal.26 

We note, for example, that the [ntervenors have highlighted concerns raised by a November 17, 1992 accident 
that resulted in a release of nitrogen dioxide. This incident related to production activities, which SFC no longer 
conducts. 
2 1 LBP-93-25, 38 NRC at 321. 

Intervenors' Initial Brief at 1. 
2 3 Id. at 14. 
1 4 W. at 12. 
2 5 See id. at 23; Intervenors' Reply Brief at 9-10. 
2 6 See Interveners' Initial Brief at 24. 

186 



The Presiding Officer rejected the Intervenors' position largely on the author
ity of the "automatic extension" provisions in the former 10 C.F.R. § 40.42(e).27 

That rule kept a license in effect past its expiration date, so long as the licensee 
"[l]imit[ed] actions involving source material to those related to decommission
ing." As it read at the time of the Presiding Officer's decision, section 40.42(e) 
provided as follows: 

Each specific license continues in effect, beyond the expiration date if necessary, with respect 
to possession of residual source material present as contamination until the Commission 
notifies the licensee in writing that the license is terminated. During this time, the licensee 
shall — 

(1) Limit actions involving source material to those related to decommissioning; and 
(2) Continue to control entry to restricted areas until they are suitable for release for 

unrestricted use and the Commission notifies the licensee in writing that the license is 
terminated. 

(emphasis added). 
On appeal, the Intervenors argue that the former section 40.42(e) did not 

apply to SFC.28 They offer three arguments. They first submit that section 
40.42(e), by its own terms, would only extend a license where license extension 
is "necessary."29 In their view, "[wjhere there is a renewal application pending, 
it will never be 'necessary' to extend a license,"30 for the Presiding Officer can 
simply continue the license renewal proceeding.31 They next claim that "the 
jurisdictional basis of section 40.42(e) is limited by its own terms to very specific 
circumstances, in which cleanup has been completed to a degree that only 
residual contamination remains."32 SFC's facility, the Intervenors submit, has 
more than merely "residual source material present as contamination" because 
of the presence of commercially salable source material, such as yellowcake.33 

Lastly, the Intervenors argue that the former section 40.42(e) only applied to 
licensees meeting various planning, survey, and notification requirements in 
the former 10 C.F.R. § 40.42(b).34 We find these arguments unpersuasive. 
Our regulations' "necessary" provision (which appears in both the former 

Although SFC's license was scheduled to expire in 1990, it did not do so. Under our regulations, SFC's license 
remained in effect in its entirety once SFC tendered a timely renewal application, pending a final decision on the 
application. See 10 C.F.R. §40.43(b) (1994). Under the Commission's newly revised regulations, this "timely 
renewal" provision is found in section 40.42(a). See Final Rule, 59 Fed. Reg. at 36,035. Once SFC withdrew its 
license renewal application, of course, it could continue activity under its license only if the "automatic extension" 
provision in the former section 40.42(e) came into play. 
2 8 Intervenors' Initial Brief at 20-21; Intervenors' Reply Brief at 6. 

Intervenors' Initial Brief at 20. 
3 0 Id. 
3 1 Id. at 20-21; Intervenors' Reply Brief at 6. 

Intervenors' Reply Brief at 6. 
Intervenors' Initial Brief at 21. 
Id. The former section 40.42(b) directed licensees to include with their notification to cease activities a 

completed Form NRC-314 certifying information on the disposition of materials; a radiation survey; and, when 
(Continued) 
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section 40.42(e) and the new section 40.42(c)) simply means that the limited 
regulatory license extension comes into play only when decommissioning cannot 
be completed prior to the license's expiration date. Nothing in the regulations 
suggests that the provision is inapplicable to licensees who previously have 
applied for renewal of their license. As the Presiding Officer stated, "[n]o 
reasonable explanation has been forthcoming from Intervenors on why that 
provision would cover cases where licenses have expired without a renewal 
application being filed, but not those where a renewal application has been 
applied for and subsequently withdrawn with a termination notice . . . ." 3 5 

Nor do we agree with the Intervenors that the former section 40.42(e) applied 
only to licensees that already substantially had decontaminated their sites and 
disposed of all source material. The term "residual" contamination reflected not 
what remained at the end of decommissioning, but what was present at the end of 
operations and at the beginning of decommissioning. To "decommission" means 
to begin reducing "residual" radioactivity to a level that permits release of the 
property for unrestricted use and permits the termination of the license.36 The 
NRC will terminate a license when "residual . . . contamination" reasonably 
has been removed.37 

The Intervenors point out that the former section 40.42(e) allowed automatic 
license extension only for "residual source material present as contamination" 
and argue that some of the source material remaining at the SFC facility — bulk, 
unused yellowcake — cannot be characterized as "contamination." (Emphasis 
added.) The Intervenors' reading of the former section 40.42(e) is not without 
force, in a strictly linguistic sense. One could say that unused raw material, 
even if radioactive, is not "contamination." But we cannot embrace that view, 
as there is no history or policy to commend it. 

Nothing in our Statements of Consideration on materials decommissioning, 
either for the former section 40.42(e) or for the new section 40.42(c), suggests 
that leftover (but radioactive) raw material falls outside our automatic license 
extension rule. Nor do the Intervenors offer an explanation of why the 
Commission would impose such a limitation. More reasonable, in our view, 
is the Presiding Officer's (and the NRC Staff's) understanding of the former 
section 40.42(e) — i.e., "residual source material present as contamination" 
means any radioactive material left over after plant shutdown and requiring 
removal, whether unused or not. 

called for, a decommissioning plan. The Intervenors claim that SFC submitted a preliminary but not a final 
decommissioning plan; provided only "available" radiation survey data instead of a final report; and failed to 
submit a completed Form NRC-314. Id. 
3 5 LBP-93-25, 38 NRC at 318-19. 
3 6 See 10 C.F.R. §40.4 (1994). 
3 7 See the former 10 C.F.R. § 40.42(f)(2), to be codified under the new regulations as section 40.42(j)(2). 
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In any event, our new decommissioning regulations for materials licensees 
— which revise and recodify section 40.42 in a number of ways — contain a 
clarified version of the former section 40.42(e) that clearly leads to the same 
result that the Presiding Officer reached. The revised provision (the new 10 
C.F.R. § 40.42(c)) states simply that licenses remain in effect with respect to 
the possession of "source material." See note 10, supra. This indisputably 
would cover SFC's yellowcake material. Thus, even if the Commission were to 
agree with the Intervenors' reading of the former section 40.42(e), the new 
provision takes away any practical reason to remand this case. Were the 
Presiding Officer ordered to resume the license renewal proceeding, SFC could 
again simply seek withdrawal of its license renewal application, and this time 
could incontrovertibly rely upon section 40.42(c) — which because of clarified 
phrasing very explicitly would extend SFC's license to permit limited, previously 
approved decommissioning activities, regardless of the nature of the source 
material remaining on site. 

We also find that SFC's failure to submit various final decommissioning 
reports did not compel continuation of the license renewal proceeding. The 
applicability of the former section 40.42(e) was not linked to and did not 
rely upon the submission or contents of decommissioning reports. Neither the 
language of the former section 40.42(e) nor the Statements of Consideration for 
the rule intimate any relationship between submission of the decommissioning 
documents and the automatic license extension granted under section 40.42(e). 
Moreover, the Presiding Officer properly concluded that it was unreasonable 
to expect SFC already to have completed final decommissioning surveys and 
reports at the time that it made a commercial decision to shut down operations. 
Our newly revised regulations for decommissioning of materials facilities clarify 
the Commission's position on this point.38 Accordingly, the Presiding Officer 
reasonably found that these final reports are expected only at the completion of 
decommissioning.39 

Finally, the Presiding Officer violated nothing in our case law in dismissing 
this license renewal proceeding. The cases cited by the Intervenors do not 
establish any obligation on the part of the Presiding Officer to reject the 

'The final rule . . . clarifies requirements for radiological surveys performed as part of the license termination 
process. This rule clarifies that licensees need only submit the final survey showing that the site or area is suitable 
for release in accordance with NRC requirements after decommissioning has been completed." Final Rule, 59 
Fed. Reg. at 36,027; see also id, 59 Fed. Reg. at 36,036 (§ 40.42(i)(l) and (2)). To eliminate any confusion over 
how licensees should notify the agency of the intent to terminate activities, the revised regulation on notification 
drops all reference to surveys, reports, and plans. See id., 59 Fed. Reg. at 36,035-36 (§ 40.42(d)). 
3 9 See LBP-93-25, 38 NRC at 318. The Intervenors also argue that, for former section 40.42(e) to apply, SFC 
needed to have complied with the terms of the former 10 C.F.R. § 40.42(c), which covered licensees not seeking 
license renewal. That provision directed such licensees to submit the final surveys and reports listed in the former 
section 40.42(b). But the former section 40.42(c) was intended for licensees that would not need an interim 
period in which to conduct decontamination activities, and instead could accomplish cleanup efforts relatively 
expeditiously, as in the case of materials licensees with only sealed sources. 
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withdrawal request, and do not otherwise support the Intervenors' claims. 
Moreover, the Intervenors rely primarily upon Licensing Board decisions, which 
have no precedential effect beyond the immediate proceeding in which they were 
issued. 

For example, the Intervenors cite Nuclear Engineering Co. (Sheffield, Illinois 
Low-Level Radioactive Waste Disposal Site), Docket No. 27-39, Memorandum 
and Order Ruling on Motions to Withdraw Application and Dismiss Proceeding 
(May 3, 1979) (unpublished), aff'd on other grounds, ALAB-606, 12 NRC 
156 (1980), and claim that it shows that, where any responsibilities remain 
under a license, a licensing board must deny withdrawal of a license renewal 
application.40 In Sheffield, however, the licensee sought to walk away entirely 
from any existing responsibilities for the control, maintenance, and cleanup of a 
20-acre byproduct material burial site. Here, by contrast, SFC has not attempted 
to reject its remaining license obligations, but has proceeded, pursuant to our 
"automatic license extension" rule, to control entry to restricted areas and to 
carry out authorized cleanup-stage activities. 

The Intervenors also cite Pacific Gas and Electric Co. (Humboldt Bay 
Power Plant, Unit 3), LBP-86-1, 23 NRC 25 (1986), where the Licensing 
Board terminated a proceeding only after the submission of a decommissioning 
plan. Based upon Humboldt Bay, the Intervenors argue that a license renewal 
proceeding becomes moot only upon submission of a final decommissioning 
plan.41 The Humboldt Bay opinion, however, must be read within the context 
of an earlier decision in the same proceeding. The Licensing Board in the 
earlier decision deferred ruling on the licensee's request to withdraw a license 
amendment application and to terminate the proceeding because of uncertainty 
over the licensee's future intentions. See Pacific Gas and Electric Co. (Humboldt 
Bay Power Plant, Unit 3), LBP-81-20, 14 NRC 101 (1981). The Board sought 
confirmation that the licensee planned either to comply with previously ordered 
plant remediations or to dispose of materials, and therefore ordered the licensee 
to submit under oath or affirmation a statement of its intentions. Although the 
submission of a decommissioning plan satisfied the Board's concerns, in no 
sense was the submission of a decommissioning plan necessary to render the 
proceeding moot. As the NRC Staff's brief notes, in terminating the proceeding 
the Board "made no findings regarding the adequacy of the decommissioning 
plan, or whether it, in fact, subsumed the issues raised in the amendment 
proceeding."42 

See Intervenors' Initial Brief at 12. 
4 1 See id. at 13. 
4 2 N R C Staff Response in Opposition to Native Americans for a Clean Environment and Cherokee Nation's 
Petition for Review of LBP-93-25 (NRC Staff Response) at 13 (June 17, 1994). 
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We hold, in sum, that the Presiding Officer reached the correct result in 
declining to adjudicate issues surrounding the SFC facility's decommissioning 
in the context of a now-moot license renewal proceeding. He did not grant SFC 
a de facto license renewal. There remains no practical reason, in any event, to 
continue litigation on this issue because the NRC's new "automatic extension 
rule," section 40.42(c), leaves no possible doubt that the rule covers SFC and 
eliminates any need for license renewal. 

Our ruling grants SFC no sweeping powers. The automatic extension 
provision, now section 40.42(c), permits SFC to conduct only limited activities 
related to decommissioning and to the control of entry to restricted areas.43 

The Licensee retains neither expansive nor indefinite license authority. Having 
withdrawn its license renewal application, SFC may no longer conduct the 
principal activities authorized by its license.44 Moreover, SFC is not free to 
perform all kinds of decommissioning activity, only those previously approved 
under its license. To implement an activity not previously authorized by its 
license, and thus not previously subject to challenge, SFC would first have 
to obtain a license amendment, an action that would trigger opportunities for 
hearing.45 

C. The Presiding Officer's Discretion under 10 C.F.R. § 2.107(a) 

As an additional argument, NACE and the Cherokee Nation submit that the 
Presiding Officer misinterpreted the scope of his authority pursuant to 10 C.F.R. 
§ 2.107(a), and erroneously concluded that he lacked altogether the discretion to 
deny a request to withdraw an application.46 The regulation reads as follows: 

The Commission may permit an applicant to withdraw an application prior to the issuance 
of a notice of hearing on such terms and conditions as it may prescribe, or may, on receiving 
a request for withdrawal of an application, deny the application or dismiss it with prejudice. 
Withdrawal of an application after the issuance of a notice of hearing shall be on such terms 
as the presiding officer may prescribe. 

i5See 10 C.F.R. §40.42(e)(l) and (2) (1994). See also the newly amended 10 C.F.R. 540.42(c) in the next 
issuance of the Code of Federal Regulations (1995). See Final Rule, 59 Fed. Reg. at 36,035 (July 15, 1994). 

The agency defines "principal activities" as those that are "essential to achieving the purpose(s) for which 
the license was issued or amended." Decommissioning and decontamination activities are not deemed principal 
activities. See Final Rule, 59 Fed. Reg. at 36,035 (§ 40.4). 

Indeed, SFC recently has sought a license amendment and the Imervenois have been admitted to the amendment 
proceeding. See Sequoyah Fuels Corp. (Source Material License No. SUB-1010), Docket No. 40-8027-MLA-3, 
Memorandum and Order (Request for Hearing) (Oct. 14, 1994) (admitting NACE and the Cherokee Nation to a 
hearing on proposed amendment re: organizational changes). SFC plans several decommissioning activities that 
are not authorized under its license, including construction of an onsite isolation cell; demolition of structures, 
systems, and components and disposal of rubble in the cell; and cell closure. See Preliminary Plan for Completion 
of Decommissioning, §4 at 4-1 (Feb. 16, 1993). These activities would require a license amendment and are 
subject to the section 189a hearing requirement. 

Interveners' Initial Brief at 11; Intervenors' Reply Brief at I. 
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10 C.F.R. § 2.107(a) (1994). Both the NRC Staff and the Licensee argue that a 
presiding officer does not have the authority to deny a request to withdraw an 
application, and at most can impose conditions on a withdrawal.47 The Licensee 
adds that the presiding officer may deny or dismiss the underlying application, 
but not the request to withdraw the application.48 

We need not decide today under what circumstances a presiding officer may 
deny a request to withdraw an application. The Presiding Officer's decision in 
this case does not rely upon an interpretation of section 2.107(a), but rather upon 
the conclusion that the license renewal proceeding was an inappropriate forum 
in which to litigate decommissioning matters. However, we do not foreclose the 
possibility that in limited instances denial may be appropriate, as, for example, 
where a licensee seeks to withdraw a license renewal application but in fact 
continues to conduct some production activity. 

D. Request for Conditions 

As a final argument, the Intervenors claim that, although their principal 
request before the Presiding Officer was for a license renewal hearing, they also 
had requested, in the alternative, that the Presiding Officer impose conditions 
on SFC's withdrawal of its license renewal application. This alternative request, 
Intervenors say, the Presiding Officer did not address.49 

It is not clear to us whether the Presiding Officer understood that the 
Intervenors were asking for such alternative relief. However, unlike the State of 
Oklahoma, which sought specific conditions, NACE and the Cherokee Nation 
did not provide the Presiding Officer with any — even general — suggested 
conditions to consider. Instead, they requested that the Presiding Officer hold 
a prehearing conference to determine what issues "must be litigated for the 
purpose of imposing conditions."50 The only guidance provided on possible 
conditions to impose are the Intervenors' broadly stated categories of concern: 
the adequacy of decommissioning funding; the adequacy of emergency planning; 
the safety of raffinate waste distribution; and the adequacy of management 
organization. 

Although having had numerous opportunities, both before the Presiding 
Officer and on review before the Commission, to identify any possible deficiency 
that could be remedied through conditions, the Intervenors instead complain 
that it was impossible to "present an evidentiary case on the conditions that 

See Sequoyah Fuels Corporation Brief in Response to NACE and Cherokee Nation Initial Brief on Review of 
LBP-93-25 (SFC's Brief) at 3-5 (June 10, 1994); NRC Staff Response at 6-9. 
4 8 SFC's Brief at 4. 

See Intervenors' Initial Brief at 17-18. 
5 ( JNACE and Cherokee Nation's Opposition to SFC's Motion for Withdrawal of Application and Termination of 
Hearing, and Request for Prehearing Conference at 24 (July 26, 1993). 
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should be imposed . . . ."5 1 But the Presiding Officer did not insist upon an 
"evidentiary case." Nor do we. To make a serious case for conditions, however, 
the Intervenors reasonably can be held to an obligation to offer some indication 
of their objective. The proponent of litigation always bears the burden of 
explaining which direction the litigation will take. We cannot fault the Presiding 
Officer for not ordering the parties to engage in protracted, ill-defined litigation, 
based solely upon vague and general areas of concern. 

Moreover, for two of the Intervenors' broad categories of concern — de
commissioning funding and SFC's management — the Intervenors have been 
admitted as parties to separate adjudicatory proceedings that will focus on these 
issues.52 We also note that no activity SFC now conducts has been conducted 
without a prior opportunity for hearing. For example, SFC's raffinate fertilizer 
program was approved in a prior license renewal. The Intervenors have not 
indicated — as the NRC Staff has stated — any "new or altered procedures or 
circumstances which call that approval into question."53 

We are left simply with a request for conditions based on conclusory 
statements and generalized concerns. This is not enough to justify continuation 
of an otherwise defunct license renewal proceeding.54 

V. CONCLUSION 

For the reasons stated in this decision, the Presiding Officer's decision in 
LBP-93-25 is affirmed. 

Intervenors' Reply Brief at 13. 
See Sequoyah Fuels Corp., Docket No. 40-8027-MLA-3, Memorandum and Order (Request for Hearing) (Oct. 

14, 1994) (granting NACE and Cherokee Nation petition for hearing on proposed organizational changes); see 
also Sequoyah Fuels Corp. (Gore, Oklahoma Site Decontamination and Funding), CLI-94-12, 40 NRC 64 (1994) 
(affirming NACE intervention); CLI-94-13, 40 NRC 78 (1994) (affirming Cherokee Nation intervention). 
5 3 NRC Staff Brief at 2 n.2. 

We note that, in support of their request for a hearing on conditions, the Intervenors cite Sheffield, supra p. 
190, a case where the Licensing Board had been provided with a proposed "list of conditions" to be imposed 
in any order granting the Licensee's motion to withdraw its application or dismiss the proceeding. Intervenors' 
Reply Brief at 3 n.4; Sheffield, slip op. at 4. Here, the Intervenors have not even hinted at possible options for 
conditions that could redress their concerns. 
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It is so ORDERED. 

For the Commission 

JOHN C. HOYLE 
Secretary of the Commission 

Dated at Rockville, Maryland, 
this 9th day of March 1995. 
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UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING BOARD PANEL 

Before Administrative Judges: 

Marshall E. Miller, Presiding Officer 
Dr. Harry Foreman, Special Assistant 

In the Matter of Docket No. 30-16055-ML-Ren 
(ASLBP No. 95-707-02-ML-Ren) 

(Source Material License 
No. 34-19089-01) 

ADVANCED MEDICAL SYSTEMS, INC. 
(Cleveland, Ohio) March 13, 1995 

MEMORANDUM AND ORDER 

I. BACKGROUND 

In this proceeding, Advanced Medical Systems, Inc., seeks timely renewal of 
Material License No. 34-19089-01 for its facility located at 1020 London Road, 
Cleveland, Ohio. The Licensee seeks continued permission from the NRC to 
possess various quantities of radioactive materials for use in its manufacture of 
medically related devices. 

As a result of the NRC's pending licensing action, four parties have petitioned 
for hearings on the renewal request.1 On January 27, 1995, a single presiding 
officer was appointed to rule on the hearing petitions and to preside over a 
hearing if one is to be held. Under the Commission's regulations, any hearing 
would be conducted under 10 C.F.R. Part 2, Subpart L, informal hearing 
procedures. 

Under the provisions of 10 C.F.R. §2.1205(f), the Staff has elected to participate as a party to this proceeding. 
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II. REGULATORY STANDARDS 

Under the provisions of 10 C.F.R. § 2.1205(a), any person whose interest 
may be affected by a proceeding for the renewal of a license may file a request 
for a hearing. A request for a hearing filed by a person other than an applicant 
must describe in detail (1) the interest of the requestor in the proceeding; (2) 
how that interest may be affected by the results of the proceeding, including 
the reasons why the requestor should be permitted a hearing; (3) the requestor's 
areas of concern about the licensing activity that is the subject matter of the 
proceeding; and (4) the circumstances establishing that the request for a hearing 
is timely. 

In ruling on a request for a hearing, the presiding officer must determine 
that the specified areas of concern are germane to the subject matter of the 
proceeding.2 The issues the requestor wants to raise regarding the licensing 
action must fall within the range of matters properly subject to challenge in 
the proceeding,3 and the statements of concern must be pleaded with enough 
specificity to allow a presiding officer the ability to ascertain whether what 
the requestor seeks to litigate is truly relevant to the subject matter of the 
proceeding.4 

The presiding officer also must determine that the requestor meets the judicial 
standards for standing and consider, among other factors, the nature of the 
requestor's right to be made a party to the proceeding; the nature and extent 
of the requestor's property, financial or other interests in the proceeding; and 
the possible effect of any order that may be entered in the proceeding upon the 
requestor's interest.5 

To be admitted as a party in an NRC proceeding, a petitioner must allege 
"a concrete and particularized injury that is fairly traceable to the challenged 
action."6 A prospective party must show that it could suffer an "injury in fact" 
because of the proposed licensing action and that its interest is within the "zone 
of interests" to be protected by statutes under which the requestor seeks to 
challenge the licensing action.7 In this case, a requestor must allege an injury in 
fact within the zone of interests protected by the Atomic Energy Act of 1954, 

2 10 C.F.R. §2.1205(g). 
Statement of Considerations, Informal Hearing Procedures for Materials Licensing Adjudications, 54 Fed. Reg. 

8269, 8273 (Feb. 28, 1989). 
4 Sequoyah Fuels Corp.. LBP-94-39, 40 NRC 314. 315-16 (1994). 
5 10 C.F.R. § 2.1205(a). 

Babcock anil Wilcox Co. (Pennsylvania Nuclear Services Operations. Parks Township, Pennsylvania), LBP-94-4, 
39 NRC 47, 49 (1994), citing Tranmuclear. Inc. (Export of 93.15% Enriched Uranium), CLI-94-1, 39 NRC 1, 5 
(1994). 

Sacramento Municipal Utility District (Rancho Seco Nuclear Generating Station), CL1-92-2, 35 NRC 47, 56 
(1992); Babcock and Wilcox (Apollo, Pennsylvania Fuel Fabrication Facility), LBP-93-4, 37 NRC 72, 80, appeal 
dismissed, CLI-93-9, 37 NRC 190 (1993). 
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as amended ("AEA"),8 or the National Environmental Policy Act of 1969, as 
amended ("NEPA").9 

There are three components to the "injury in fact" requirement — injury, 
cause, and remedial benefit. The asserted injury must be "distinct and palpable" 
and "particular and concrete" as opposed to being "conjectural, hypothetical 
or abstract." The injury need not already have occurred, but when future 
harm is asserted, it must be "threatened or certainly impending" and "real and 
immediate." There must also be a causal nexus between the asserted injury and 
the challenged action. To establish injury in fact in this case, the requestor bears 
the burden of establishing that the injuries it alleges will occur to its interests 
protected by the AEA or the NEPA."' 

HI. ANALYSIS 

Four requestors have petitioned for a hearing on the AMS license renewal 
application: the Earth Day Coalition, Cleveland, Ohio ("Coalition");" the 
Northeast Ohio Regional Sewer District, Cleveland, Ohio ("District");12 the 
City of Cleveland, Ohio ("City");13 and the Cuyahoga Emergency Management 
Assistance Center, County of Cuyahoga, Ohio ("CEMAC").14 AMS has filed 
answers to each petition.15 

A. Northeast Ohio Regional Sewer District 

Requestor District states that the AMS facility is within the service area of 
the District's wastewater collection and treatment system. Citing past discharges 
of radioactive wastes from the facility into the District's sewer lines, the District 
states that it has significant financial interest in the future regulation and control 

8 42 U.S.C. SS 2011-2284. 
9 42U.S.C. §§4321-4347. 

1 0Apollo, LBP-93-4, 37 NRC at 81, citing Cleveland Electric Illuminating Co. (Perry Nuclear Power Plant, 
Unit 1), LBP-92-4, 35 NRC 114, 120 (1992). 
1 ' Earth Day Coalition, Request for Hearing (Dec. 28, 1994). 
1 2 Northeast Ohio Regional Sewer District, Request for Hearing (Dec. 29, 1994). 
1 3 City of Cleveland, Ohio, Request for Hearing (Jan. 13, 1995). 

Cuyahoga County Local Emergency Planning Committee, Request for a Hearing; Petition to Intervene (Jan. 27, 
1995). 
1 Answer of Advanced Medical Systems, Inc. to Request of the Northeast Ohio Regional Sewer District (Jan. 
12, 1995); to Request of the City of Cleveland (Jan. 12, 1995); to Request of the Earth Day Coalition (Jan. 27, 
1995); to Request of the Cuyahoga Emergency Management Assistance Center (Feb. 27, 1995). 

For reasons not fully explained, Counsel for AMS did not have a complete service list for this proceeding until 
he was informed of this fact by the Senior Attorney for the Atomic Safety and Licensing Board Panel on February 
22, 1995. Because of this shortcoming, the Presiding Officer was unable to determine if all entities involved with 
this proceeding had received the AMS filings. AMS re-served its four answers and by motion asked the Presiding 
Officer to have its answers considered timely. Motion of Advanced Medical Systems, Inc. as to Time for Service 
(Feb. 27, 1995). 
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of radioactive material at the AMS facility.16 The District also cites a potential 
for its own facilities to discharge radioactive wastes into the general environment 
of Lake Erie if its facilities become contaminated from accidental releases from 
the AMS facility. 

The District alleges that, because of the configuration of its sewer system, 
any radioactive releases from the AMS facility would affect a great portion 
of its system and its wastewater treatment plants. The District states that its 
financial interest in this proceeding is at least as great as its property interests. 
It alleges that it has incurred costs of well over one million dollars as a result 
of prior AMS discharges and that a sudden large release could be devastating 
to its operations. Moreover, the District is concerned for the health and safety 
of the employees who maintain its system. 

The District states that its primary concern is the ability of AMS to maintain 
proper control over its radioactive material in light of the record of past problems 
at the AMS facility. A second concern involves the lack of an emergency plan 
for the AMS facility. The District alleges that since radioactive material that 
may be released in a fire or other disaster would ultimately be washed into the 
sewer system, there should be a realistic assessment of the potential for releases 
under various accident scenarios. A third concern involves the adequacy of 
the amount of financial assurance AMS has posted for decommissioning of the 
facility. A fourth concern involves the ability of AMS to provide for remediation 
of offsite releases if such releases occur. 

The District's petition for hearing was filed within 30 days of the submis
sion of the AMS license renewal application and is therefore timely under the 
provisions of 10 C.F.R. §2.1205. All of the four concerns enumerated by the 
District appear germane to the subject matter of this proceeding — the renewal 
of the AMS license to possess radioactive materials at its Geneva, Ohio facil
ity. The District has properly alleged that its sewer system, which services the 
AMS facility, could be directly impacted by accidental radioactive discharges 
or during efforts to control accidents at the site. It has also properly alleged 
that its interests would be threatened by deficiencies in emergency planning and 
the lack of financial assurance for the site if the license were renewed with 
deficiencies in those areas. It has standing to become a party to this proceeding. 

By way of background, the District has filed three petitions for enforcement actions against AMS pursuant to 
10 C.F.R. § 2.206, two of which are still pending. See 59 Fed. Reg. 47,959 (Sept. 19, 1994) and 58 Fed. Reg. 
19,282 (Apr. 13, 1993). Even though these two petitions are pending and raise some of the same issues raised 
in its hearing petition, the District is not precluded from requesting a hearing with respect to the AMS renewal 
application. See Georgia Power Co. (Vogtle Electric Generating Plant, Units 1 and 2), LBP-93-5, 37 NRC 96, 98 
n.2, ajfd CLI-93-26, 38 NRC 25 (1993). 

198 



The Northeast Ohio Regional Sewer District's request for a hearing is therefore 
granted.17 

B. The City of Cleveland 

Requestor City states that the AMS facility is located within the jurisdiction 
of the City, and is located adjacent to both residential housing and commercial 
businesses. The City's primary interest in the proceeding is to ensure the 
health and safety of the citizens within its jurisdiction. An accidental release 
of radioactive material could pose a major threat to the health and well-being 
of those citizens. The City also states that it has an interest in protecting the 
health and safety of fire, police, emergency medical, and other city personnel 
who would be called upon to act if there were an accident at the AMS facility. 
The City is also interested in the economic well-being of the areas surrounding 
the AMS facility due to alleged past releases of radioactive materials and the 
condition of the AMS facility itself. 

The City asserts that its interests will be affected by the license renewal be
cause, it alleges, the AMS facility is already contaminated and its decontamina
tion or decommissioning will potentially affect Cleveland residents, businesses, 
and city employees. Any potential releases of radioactivity would affect these 
groups more than others since they live and work in proximity to the AMS 
facility. The City also claims both present and future financial interests in the 
licensing of AMS because the financial burden of planning for an emergency 
at the facility and providing training for emergency personnel has fallen on the 
City. It states that it has been forced to form a Task Force of governmental 
agencies to come up with an adequate emergency response plan for the AMS 
site. In summation, the City claims that the effect of granting a renewal license 
without including sufficient terms and conditions to safeguard the City's citizens 
would leave the City with the "lion's share" of the responsibility for dealing with 
existing and future problems at AMS. 

The City adopts as its areas of concern the nine issues outlined by the NRC 
Staff's letter to AMS, dated December 22, 1994, which details deficiencies 

7 The AMS answer to the District's petition, as with its answers to the other three petitions, generally presents 
arguments that address the merits of the areas of concern raised by the Requestors. However, the areas of concern 
are not contentions, as contentions are understood in a construction or operating license proceeding, and need not 
be argued on the merits by an opposing party at the inception of the proceeding, but rather, at the time of its 
written presentation. See 10 C.F.R. § 2.1233(c) and (d). Subpart L practice requires a petitioner to allege areas of 
concern merely to demonstrate to the Presiding Officer that the issues it seeks to raise are somehow linked to the 
licensing action. The threshold for pleading an area of concern is very low — whether it is germane to the subject 
matter of the proceeding. See Statement of Considerations, Informal Hearing Procedures for Materials Licensing 
Adjudications, 54 Fed. Reg. 8269 (Feb. 28, 1989); Sequoyah Fuels Corp., 40 NRC 314, 315-16 (1994). None of 
the AMS answers address whether the areas of concern raised by the Requestors are germane in the context of the 
license renewal application. Moreover, the AMS answers fail to address whether each Requestor has established 
the requisite standing to request a hearing. 
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the Staff found in the AMS renewal application. The City, however, fails 
to enumerate what these concerns are, with the exception of two.18 It states 
that these two — Item Number Seven in the Staff's letter regarding the 
emergency plan for the AMS facility, and Item Number Eight in the same 
letter regarding decommissioning funding and financial assurance — are of 
the most immediate concern. The concerns allege inadequacies involving 
onsite emergency preparedness and insufficiencies in funding for accidental 
contamination both on and off site. 

The City has included with its petition for hearing the affidavits of two City 
attorneys attesting to the dates upon which the City received actual notice of 
the AMS renewal application. The City's request was filed within 30 days 
of its having received actual notice of the application. Under the provisions 
of 10 C.F.R. § 2.1205(c), the request is timely. The two concerns enumerated 
by the City, regarding the inadequacy of the AMS emergency response plan 
and the insufficiencies in decommissioning funding and financial assurance, are 
germane to the proceeding. The City has standing to request a hearing because 
its interest could be directly affected if the license were renewed and there were 
deficiencies in those areas. The City of Cleveland's request for a hearing is 
granted. 

C. Cuyahoga Emergency Management Assistance Center 

The third of the requestors, Cuyahoga County Local Emergency Planning 
Committee, presents an unusual question. The timely19 petition was forwarded 
to the NRC on "Cuyahoga Emergency Management Assistance Center" letter
head, but the text of the petition describes the concerns of the Cuyahoga County 
Local Emergency Planning Committee ("LEPC"). While the letter states that 
LEPC is the agency with primary responsibility for emergency planning within 
Cuyahoga county, it goes on to state that LEPC will be seeking a variance from 
the Ohio State Emergency Planning Commission to formally add the AMS fa
cility to the list of facilities subject to LEPC jurisdiction. Moreover, the letter 
states that it is not certain that LEPC can obtain jurisdiction over the AMS facil
ity. Without some link to the AMS facility that serves as a basis for a potential 
concrete or particularized injury to LEPC, LEPC has failed to establish that it 
has standing to request a hearing. 

1 8 The NRC Staff has elected to be a party to this proceeding under the provisions of 10 C.F.R. § 2.1205(f). While 
the Staff did not expressly list its areas of concern in its Notice of Participation, it implicitly stated its concerns 
by attaching the December 22, 1994 letter from John A. Grobe, Chief, Nuclear Materials Inspection, Section 2, 
to Advanced Medical Systems, which detailed nine specific deficiencies in the AMS license renewal application. 

The petition states that it was filed within 30 days of LEPC's receiving actual notice of the AMS license renewal 
request. 
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However, even if LEPC has failed to demonstrate that it has met the judicial 
concepts of standing, it can participate in the hearing under the provisions of 
10 C.F.R. §2.1211(b). That provision permits a representative of an interested 
state, county, municipality, or an agency thereof to participate in a Subpart L 
proceeding and to make written and oral presentations in accordance with 10 
C.F.R. §§2.1233 and 2.1235. Therefore, LEPC will be allowed to participate as 
a representative of an interested county under and to the extent allowed by the 
provisions of 10 C.F.R. § 2.1211(b) upon submission to the Presiding Officer 
(and service upon the parties) of an affidavit of a Cuyahoga County official 
attesting that LEPC is representing the County's interests in this matter. Such 
affidavit shall be served on the Presiding Officer within 30 days of the date of 
this Order. 

D. Earth Day Coalition 

Requestor Earth Day Coalition submitted a one-page letter as its request 
for hearing listing several concerns related to the pending renewal application. 
Among those concerns are the present contamination of the AMS facility, the 
possible contamination of the sewer system servicing the AMS facility, the 
lack of emergency planning, and the potential for a major accident at the AMS 
facility. While the concerns listed by the Coalition appear germane to the subject 
matter of this proceeding, it has failed to set forth the necessary facts to establish 
that it has standing to intervene as required by the Commission's regulations. 
The Coalition merely states that it is a "non-profit environmental education 
and advocacy organization located in Cleveland . . . [whose] interest in this 
hearing is not commercial or financial . . . [but] strictly in public education 
and information and environmental issues." 

The Coalition fails to allege any injury, concrete, particularized, or otherwise, 
that may accrue to it as an organization as a result of the license renewal. 
The Commission has long held that a mere institutional interest in providing 
information to the public is insufficient to establish standing in its proceedings.20 

The Coalition could have alleged injury to at least one of its members in order 
to derive standing in its own right. However, the Coalition failed to describe 
any injury accruing to one of its members, and further failed to provide an 
affidavit from a member authorizing the organization to represent him or her in 
the proceeding, which are the two elements necessary for organizational standing 
on behalf of a member.21 

The Earth Day Coalition has not established standing to participate as a party 
to this proceeding. Its hearing request is therefore denied. 

Transnuclear, Inc. (Export of 93.15% Enriched Uranium), CLI-94-1, 39 NRC 1, 5 (1994). 
See Northern States Power Co. (Pathfinder Atomic Plant), LBP-89-30, 30 NRC 3] 1, 314 (1989). 
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IV. ORDER 

For all the foregoing reasons and upon consideration of the entire record in 
this proceeding, it is, this 13th day of March 1995, ORDERED 

1. The petition for hearing of the Northeast Ohio Regional Sewer District 
is granted; 

2. The petition for hearing of the City of Cleveland is granted; 
3. The petition for hearing of the Cuyahoga County Local Emergency 

Planning Committee is denied in part. Upon submission to the Presiding 
Officer (and service upon the parties) of an affidavit of a Cuyahoga County 
official attesting that LEPC is representing the County's interests in this matter, 
LEPC will be allowed to participate in the hearing as the representative of an 
interested county under and to the extent allowed by the provisions of 10 C.F.R. 
§2.1211(b). The affidavit must be served on the Presiding Officer within 30 
days of the date of this Order; 

4. The petition for hearing of Earth Day Coalition is denied. 

In accordance with the provisions of 10 C.F.R. §2.1205(n), the denial of 
the hearing request of Earth Day Coalition and the partial denial of the hearing 
request of the Cuyahoga County Local Emergency Planning Committee may be 
appealed to the Commission within 10 days after this Order is served. 

Marshall E. Miller, Presiding Officer 
ADMINISTRATIVE JUDGE 

Daytona Beach, Florida 
March 13, 1995 
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Cite as 41 NRC 203 (1995) LBP-95-4 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING BOARD 

Before Administrative Judges: 

Peter B. Bloch, Chair 

Dr. Richard F. Cole 
Frederick J. Short 

In the Matter of Docket Nos. 55-30662-EA 
IA-94-007 

(ASLBP No. 94-694-05-EA) 
(Re: Prohibition of 

Participation in 
Licensed Activities) 

KENNETH G. PIERCE 
(Shorewood, Illinois) March 27,1995 

The Licensing Board vacated a Staff order that had barred the defendant from 
working as a reactor operator. It held that plant procedures were ambiguous and 
that a defendant who had made a reasonable interpretation of those procedures 
should not be found in violation of those procedures. It also held, after 
reexamining factual evidence in light of its view of procedural ambiguity, that 
there had been no lying to or concealment of facts from the NRC. 

PLANT PROCEDURES: ENFORCEMENT; AMBIGUITY 

When a violation of ambiguous plant procedures is alleged, it is appropriate 
to receive evidence from plant operators in order to determine how those 
procedures were interpreted by them. Likewise, it is appropriate to interpret 
the procedures in light of company actions in cases of alleged violations of 
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the same procedures, as reflected in official records. It also is appropriate to 
examine training given to plant operators in the meaning of the procedures. 

It is not appropriate to sustain an enforcement action in which the operator 
did not act willfully because he reasonably believed he had complied with plant 
procedures. 

ENFORCEMENT: MISREPRESENTATION; FAILURE TO 
REMEMBER 

When a person is charged with improperly stating under oath that he had 
failed to remember facts about a meeting or conversation, it is important to 
examine precisely what that person was doing at the time and how strong others' 
memories are before concluding that he had lied. 

ENFORCEMENT: CONSPIRACY TO CONCEAL FACTS 

A person may not be convicted of a conspiracy to conceal facts from the NRC 
unless he had a duty to reveal those facts or that he entered into an agreement 
to conceal facts from the NRC. When a station operator reassures trainees that 
they may keep a certain matter within the control room, it is not appropriate to 
hold a reactor operator responsible for having agreed to a continuing conspiracy 
to conceal information just because he remained silent while the reassurance 
was taking place. 

ENFORCEMENT: CONSPIRACY; ILLEGAL ACT 

Civil conspiracy requires an agreement to perform an illegal act. 

APPEARANCES 

Colleen Woodhead, Esq., Rockville, Maryland, for the Staff of the United 
States Nuclear Regulatory Commission, complainant. 

Kenneth G. Pierce, pro se, defendant. 

INITIAL DECISION 
(Vacating Staff Order) 

This case involves the validity of an April 21, 1994 Order prohibiting Mr. 
Kenneth G. Pierce (Mr. Pierce) from involvement in NRC-licensed activities for 
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3 years, with an additional 2-year reporting period (Order).1 In support of the 
Order, the Staff of the United States Nuclear Regulatory Commission (Staff) 
alleges that Mr. Pierce mispositioned a reactor control rod and then: 

(1) failed to follow the correct abnormal operating procedure by failing 
to move the rod to position 00 (fully inserted), failing to measure offgas 
levels, and failing to document this event in the control room log; and 

(2) agreed "to not discuss the incident with anyone else" and lied to 
an investigator about the event.2 

Based on these allegations, the Staff prohibited Mr. Pierce from serving as a 
reactor operator for 3 years and imposed some ancillary provisions. 

Mr. Pierce denies the allegations. He states that the Staff incorrectlyrelies 
on Dresden Operating Procedure (DOA) 300-12, "Mispositioned Control Rod," 
Revision 2 (DOA). Mr. Pierce and three other Dresden reactor operators testified. 
that other plant procedures were applicable and that he had not violated those 
in any way. Indeed, he claims he was complying with plant practice and that he 
had never been trained in DOA 300-12, which the Staff considers applicable. 
He also denies having lied about this event or having entered into any agreement 
concerning keeping this event secret. * 

I. POSITIONS CONCERNING THE MISPOSITIONED 
CONTROL ROD 

A. Staff Argument 

The Staff relies on Dresden Operating Abnormal Procedure (DOA) 300-
12 ("the DOA"), "Mispositioned Control Rod," Revision 2 (November 1991). 
The Staff states that the DOA was adopted pursuant to Dresden Technical 
Specification 6.2.A.1 and Appendix A of Regulatory Guide 1.33, Revision 2 
(February 1978).3 

The DOA says, in section C, "Immediate Operator Actions," step 2: 

if a control rod is found or moved more than one even notch from its in-sequence position, 
then all control rod movement must be discontinued. 

A public evidentiary hearing was held November 29-30, 1994, in Joliet, Illinois. On January 23, 1995, the NRC 
Staff filed "Proposed Findings of Fact and Conclusions of Law Concerning the Order Dated April 21, 1994, Issued 
to Kenneth G. Pierce" (Staff Proposed Findings). Mr. Pierce filed a letter containing a Summary of the Evidence on 
December 30, 1994 (Pierce Summary). On February 21, 1994, Mr. Pierce also filed "Proposed Limited Findings 
of Fact and Conclusions of Law Concerning the Order Dated April 21, 1994, Issued to Kenneth G. Pierce" (Pierce 
Proposed Findings). Staff then filed its "Rebuttal to the Proposed Findings of Fact and Conclusions of Law Filed 
by Kenneth G. Pierce" (Staff Rebuttal). 

2 59 Fed. Reg. 22,693 (May 2, 1994). 
3 Id. at 22,693. 
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In section D, "Subsequent Operator Actions," steps 2.a(l) and 5, require, 
respectively: 

if a single control rod is inserted more than one even notch from its in-sequence position 
and reactor power was greater than 20%, and if the mispositioning was within the last 10 
minutes, then the mispositioned control rod must be continuously inserted to position 00. 

[the licensed operator must] . . . compare the current off gas radiation level to the off 
gas radiation level prior to the suspected time of the mispositioning, and to record data in 
the Unit log book including the location of the mispositioned rod, time of discovery of the 
mispositioning, actions taken, and any other observation determined to be relevant.4 

The significance of the reporting requirements may be appreciated by examining 
Step 6 of the DOA, which requires, "prior to the resumption of routine control 
rod movements," that: 

an upper management representative will conduct an evaluation into the cause of the 
mispositioning and implement immediate corrective actions . . . , 5 

Staff witness Hironori Peterson also testified, at Tr. 64, that a plant proce
dure, "Unit 2(3), DGP 03-04, Revision 17, 'Control Rod Movements'" (the 
DGP) does not apply to mispositioned control rods.6 He looks to DGP §E, 
"Precautions," at 4 of 14 of the DGP, which states: 

1. . . . In the event of a mispositioned control rod, time is usually of the essence. In order 
to recover from a mispositioned control rod, refer to DOA 300-12, Mispositioned Control 
Rod. 

He testified, at Tr. 63: 

And also in this procedure under the precautions it gives a warning, precautions, to the 
people following these procedure, if you deviate from your planned aspect, go to DOA 
300-12. 

He also testified, at Tr. 54, that there is a distinct difference between a general 
operating procedure, such as the DGP, and a procedure governing an abnormal 
event, such as DOA 300-12. He stated: 

Okay, first of all. This, you have to understand, this is [a] . . . genera! procedure. In 
this context this talks about, again, the QNE is supposed to be their expert associate at any 
time there is a sequence, a rod sequence that has to be followed, and that's been approved 
by licensed individuals and such. If at the point when they are moving those control rods, 

4W. at 22,693-94. 
5 Id at 22,694. 
6 The DGP is ''Exhibit 9," bound in following Tr. 52. 
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there is something that is unplanned or maybe they have to change it, then you have, the 
QNE must have the time to review it and approve those changes. But that's in a sense of a 
general operating procedure not in an abnormal situation. And that clearly states in the rest 
of the procedural precaution is that if you have an abnormal situation, i.e. mispositioned 
control rod, refer to DOA 300-12. [Emphasis added.] 

Staff also relies on DGP 03-04 § E.3, which states: 

3. Control rod movement has a direct and dramatic effect on core reactivity. Like all core 
reactivity changes, it must be performed in a conservative manner in strict compliance with 
written procedures. [Emphasis added by the Staff.]7 

The Staff investigation in this case was extensive. As the Staff Proposed 
Findings state: 

By letter dated November 25, 1992, Commonwealth Edison Company (CECo) notified 
NRC Region III that it had discovered information about a September 18, 1992, mispo
sitioned rod at the Dresden Station, which was not logged or reported to senior station 
management, and which suggested that five individuals had knowledge of the event, but 
did not report it. Region HI appointed an inspection team, who, along with investigators 
from the Region III Office of Investigations, composed a Task Force which conducted an 
investigation of this matter beginning November 30, 1992. The findings and forty-six doc
umentary exhibits of the Office of Investigations were compiled in OI Report 3-92-055R 
issued May 11, 1993, (hereinafter termed "OI Report"). The findings of the technical staff 
were reported in Inspection Report 50-237-249/92033 issued September 9, 1993, (hereinafter 
termed "Inspection Report"). The Inspection Report was sent to the five individuals, and an 
enforcement conference with transcribed interviews (hereinafter termed "E.C. Interviews") 
of each person was held by Region HI with four of the five individuals involved.8 During 
the conference with Mr. Pierce, he submitted a written statement with attachments of parts 
of Dresden procedures. This statement asserted that after he mispositioned a control rod, 
he followed the directions of the Qualified Nuclear Engineer (QNE), who, according to Mr. 
Pierce, had authority to approve mispositioned rods by parts of Dresden procedures DOA 
300-12, DGP 03-04, DAP 07-02 and 07-29. 

Subsequently, the Region HI enforcement board reviewed Mr. Pierce's oral and written 
explanations, and found that his assertions were not supported by the procedures and his 
denial of wrongdoing was contradicted by the other statements of the four other persons 
present during the mispositioned rod event. 

Accordingly, after consideration of the evidence in the aforementioned Inspection Report, 
OI Report, the E.C. Interviews, and Mr. Pierce's written submittal, the Staff issued orders 
dated April 21, 1994, to three of the five individuals involved in the September 1992 event, 
which restricted their employment in the nuclear industry for three years, with an additional 
two year reporting period, and a Notice of Violation to CECo.9 

7 NRC Staff Proposed Findings of Fact and Conclusions of Law Concerning the Order Dated April 21, 1994, 
Issued to Kenneth G. Pierce, January 23, 1995, at 21 1)22. 

s One individual, Mr. Miller, although invited to appear, chose not to attend. 
9 The footnote numbers in the cited text have been changed to be consecutive with our own numbers. 
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B. Mr. Pierce's Argument 

Mr. Pierce argues that the DOA did not even come into play. He relies on 
the testimony of four licensed operators — all of whom confirm that it was 
their practice as licensed operators to permit the QNE to approve unplanned 
deviations from a control rod sequence, pursuant to the DGP.'° The purpose 
of this procedure, set forth on page 2 of 14, is to provide "general instructions 
for movement of control rods on Units 2 and 3." This procedure has a section 
directed toward a licensed operator such as Mr. Pierce. The section is Section 
G, on page 5 of 14. Following the beginning of the procedure is a large "NOTE" 
that says, in H 2: 

A QNE [Qualified Nuclear Engineer] may be present at times during control rod movement to 
act as an advisor to the NSO and Operations Shift Supervisor, to provide technical guidance, 
and approve any unplanned deviations from the sequence. 

(Emphasis added.) Mr. Pierce argues that this note is unambiguous. It does 
not contain any limitations on the authority of the QNE to approve unplanned 
deviations. He further argues that the words of the DGP appear to conflict with 
the Staff's interpretation of the meaning of a mispositioned rod. In addition, he 
argues that step 3 in the DOA is to contact a QNE. In Mr. Pierce's opinion this 
implies that the QNE was not present when the mispositioned rod occurred." 

Mr. Pierce also supports his interpretation with two other portions of the 
DGP. Section E.4 provides: 

Control rod movement without approval from a QNE (Qualified Nuclear Engineer) or explicit 
procedural guidance may lead to fuel over powering, Technical Specification violation or core 
damage. (W-8) [Emphasis added.] 

He argues the procedure is predicated on the assumption that a nuclear operator 
could rely either on the QNE or on explicit procedural guidance. He advances 
further support for the controlling role of the QNE in §F.2.: 

When performing control rod movements per Control Rod Sequence (DAP 14-14), steps 
may NOT be skipped without approval of a QNE. (W-4). 

We note that, in addition to the four reactor operators, Mr. Pierce's argument is corroborated by Mr. Miller's 
sworn testimony that the April 10 event, discussed below, involved a "fast rod" and not a "mispositioned rod." 
OI Report, Exhibit 40 at 43. He is further corroborated by a statement of Mr. Tang Wee that "it was not a 
mispositioned rod since QNE authorized new instructions to include this rod. Special instructions authorized it." 
Ol Report, Exhibit 20 at 5. 
1 1 Staff Exhibit 12, Pierce Interview, at 59, lines 17-22. 
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II. EVIDENCE CONCERNING PROCEDURE VIOLATION 

A. Staff Inspection Report 

On September 9, 1993, the Staff issued a Special Inspection Team Report, 
"Dresden Control Rod Mispositioning Event, September 18, 1992" (SIT Re
port).1 2 That report is very important to a full understanding of this case. It 
describes an important similar incident that occurred on April 10, 1992, and it 
describes the action taken by Commonwealth Edison Company following the 
alleged mispositioned control rod event. These two sections of the SIT Report 
helped to persuade us that there was substantial ambiguity in plant procedures 
concerning mispositioned control rods at the time that Mr. Pierce is accused of 
having violated them. 

We note that the SIT Report is a competent professional document. Nev
ertheless, we reach a different conclusion than it did concerning whether plant 
procedures were followed and whether the NSO, Mr. Pierce, exhibited a lack 
of integrity. Our record contains evidence that the SIT Report did not examine. 
Because this is a legal proceeding we have heard more in-depth evidence than 
was obtained during the Staff investigation. In particular, we have heard live 
testimony from four reactor operators and we have considered, in detail, Mr. 
Pierce's defense — that he was following the procedures as he knew them.13 

1. The April 10, 1992 Incident 

When Commonwealth Edison investigated an April 10, 1992 mispositioned 
control rod event, it concluded that insufficient corrective action was taken.14 The 
failure to take corrective action is consistent with Mr. Pierce's allegation that the 
custom at the plant was not violated in that event. In particular, Commonwealth 
Edison showed no concern that DOA 300-12 had not been followed, giving rise 
to the inference that it was satisfied that the DOA was not called into play in 
that event. 

This point is sufficiently important to cite the entire portion of the SIT Report 
on this subject: 

1 2 Following Tr. 243; Inspection Report Nos. 50-237/92033 (DRP); 50-249/92033 (DRP) (SIT Report). 
Staff Proposed Findings at 20 1)18, takes Mr. Pierce's remarks in Exhibit 12 out of context. Mr. Pierce 

very clearly stated, at page 39, "I'm sure I did whatever the Nuke told me immediately, which I still would do 
today." He also has consistently maintained that if a QNE approves a rod movement it is no longer considered a 
mispositioned control rod. See Staff Exhibit 12 at 40, 55. 
1 4 Following Tr. 43, SIT Report at 9. 
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The April 10, 1992 event occurred on Unit 2 during a control rod sequence adjustment to 
increase the FCL [flow control line]. 1 5 Control Rod M-4 was being inserted from position 16 
to position 14, when the rod "triple-notched" and inserted to position 10. Under the QNE's 
[Qualified Nuclear Engineer's] direction, the NSO [Nuclear Station Operator] continued to 
insert control rods (rod M-12) and then withdrew Control Rod M-4 from position 10 to 
position 14. Subsequently, the rod sequence configuration was corrected. 

The licensee identified that Control Rod M-4 was mispositioned; however, corrective actions 
described in Deviation Report (DVR) 12-2-92-64 concentrated on the mechanical problem 
associated with the root cause of the control rod triple-notch. Although the control rod drive 
hydraulic (CRDH) drive water pressure was normal (280 psi over reactor pressure), there was 
a mechanical problem in the insert speed control valve (valve 123) causing drive speed to be 
too fast. The inspectors concluded the licensee took corrective actions for the mechanical 
problem; however, the immediate actions and operator response to the mispositioned control 
rod were not in accordance with approved plant procedures. 

The operators did not take the mitigating actions in accordance with DOA 300-12, "Mis
positioned Control Rod." Control Rod-4 was mispositioned greater than one even notch, 
and the procedure required subsequent action to insert the affected rod to position 00. The 
NSO failed to perform the required action and withdrew the rod to position 14. This was an 
example of an apparent violation of approved procedure (92033-02a/50-237, 249 (DRP)). 

In addition, the QNE directed the NSO to withdraw the mispositioned rod without SRO 
[Senior Reactor Operator] approval. The SE [Shift Engineer] and/or SCRE [Station Control 
Room Engineer] were designated to direct licensed activities as required by DAP 07-01, 
"Operations Department Organization." Directing control rod movement without a senior 
operating license was an example of an apparent violation of approval procedures (92033-
02W50-237 (DRP)). 

From the April 10 event, the licensee identified the abnormal plant condition (mispositioned 
control rod), but did not identify the failure to implement required procedural corrective 
actions. The licensee concentrated on the mechanical problem with the CRD system, and 
failed to implement corrective actions to assure response to future mispositioned control 
rods was in accordance with plant procedures. This was an apparent violation of 10 CFR 50 
Appendix B, Criterion XVI, "Corrective Action," (92033-01/50-237, 249 (DRP)). [Emphasis 
added.] 

We are particularly concerned about the implications for this proceeding of 
the last-cited paragraph of the SIT Report. This paragraph appears to us to 
corroborate Mr. Pierce's argument. The paragraph raises the following question: 

• Why did Commonwealth Edison overlook the plant procedure problem? 

A possibility is that they were grossly negligent or had some other improper 
motive. More likely, in our opinion, Licensee did not fault its personnel 

Flow control line" (FCL) is shorthand for the function that relates the rate of coolant flow in a reactor core 
to the power level. FCL refers to a line on a graph that shows this relationship, which differs when there are 
changes in the reactivity of the core. Generally, the FCL is decreased by inserting control rods further. However, 
a sequence of rod movements intended to increase the FCL could include some insertions of rods at the same 
time that other rods are being withdrawn. 
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because it considered that they were operating pursuant to the DGP and were 
following procedures. Hence, we infer that they did not see any inconsistency 
between the DOA and the DGP. Otherwise, they would have felt duty-bound 
to correct the inconsistency. We conclude, for purposes of this proceeding,16 

that Commonwealth Edison officials did not understand in April 1992, that it 
was procedurally necessary to implement the DOA under circumstances when 
a QNE wrote orders concerning "mispositioning" of rods. In the words of Mr. 
Ciuffini, Mr. Mosey, and Mr. Pierce, Commonwealth Edison did not think that 
it entered the DOA when the QNE had approved an unplanned rod movement 
sequence pursuant to the DGP. Tr. 121, 249, 258, 259-60 (Ciuffini), 274-75 
(Mosey) and 314, 352 (Pierce). 

2. Investigation of September 18, 1992 Event 

When Commonwealth Edison concluded its investigation of the September 
18, 1992 event, it found that the individuals' actions were "inappropriate." 
However, it did not find that the actions were failures to follow existing plant 
procedures, nor did it find a deliberate failure to follow station procedures or 
that there was deliberate misconduct of operators in concealing their error.17 

A subsequent event explains further why Commonwealth Edison did not find 
deliberate misconduct. On December 10, 1992, corrective actions promised by 
Commonwealth Edison were to "develop a clear interface between the qualified 
nuclear engineers and licensed operators" and to "evaluate the nuclear engineer 
training program." SIT Report at 13 H 3.13. Apparently, until December 10, 
1992, Commonwealth Edison did not feel that a clear interface existed or that 
its training program for nuclear engineers had been adequately evaluated. 

One test of the clarity of procedures is whether there has been formal training 
that spells out their meaning. The Staff gave no testimony about how Mr. Pierce 
was trained. Here is how Mr. Pierce describes the training he received about 
the April event: 

Yes, I received training on the April event prior to September 18th. The training consisted 
of Mr. Mosey had a bad rod. The training contained no mention of CECO's dissatisfaction 
with this failure to follow DOA 300-12 while a QNE was present."5 

We note that Commonwealth Edison is not a party to this proceeding and has not presented arguments. This 
finding is with respect to Mr. Pierce and not to Commonwealth Edison. 
1 7 SIT Report at II H3.10. 
1 Tr. 11. We note that Mr. Pierce is not a lawyer. His statement was made in opening remarks and was 
not technically sworn. It was, however, made to a government agency and is subject to penalties for lying to 
government agencies. There is no contrary evidence in the record. 
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The record corroborates Mr. Pierce's point of view that he was following existing 
procedures as best he knew how. 

B. Testimony of Witnesses 

1. Relevance 

The interpretation of ambiguous texts is a common legal problem. Providing 
that a text, such as an agency rule, is ambiguous, then it is proper to determine 
how those using the rule were interpreting it. For example, in contract law, it 
is said that 

The rule that the surrounding circumstances should be considered in the construction of a 
contract applies with particular force where the language considered alone is susceptible to 
more than one meaning.19 

It also is said that 

In the determination of the meaning of an indefinite or ambiguous contract, the construction 
placed upon the contract by the parties themselves is to be considered by the court.2" 

The general principle that a court is interested in how people have acted 
in response to particular language also is found in administrative law. In 
interpreting rules, it is said: 

Courts give extra authoritative weight to interpretative rules and practices which embody 
interpretations made contemporaneously with the enactment of the statute, or which have 
been consistently followed over a long period.21 

In this case, we have found that the relationship between the DGP and the 
DOA is ambiguous. In addition, practice at the Dresden plant seems to have 
been inconsistent, as judged by the SIT Report's conclusions about two different 
mispositioned control rod events. Under these circumstances, it is appropriate 
to hear how licensed operators have interpreted the overall scheme of local plant 
procedures. Especially when procedures are complex, it is helpful to hear how 
they are interpreted by the very people who use the procedures day to day. They 
are the ones to whom the procedures are directed and whose work is affected. 
What they say about the meaning of those procedures, particularly when several 

'* 17A Am. Jur. 2d 374 § 356. 
2 0 Id. at 375 §357. 
2 1 Kenneth Culp Davis, Administrative Law Treatise at 65 §7.14 (2d ed. 1979): 

As early as 1827, interpreting a North Carolina statute of 1782, the Supreme Court declared: "In 
the construction of a doubtful and ambiguous law, the contemporaneous construction of those who were 
called upon to act under the law, and were appointed to carry its provisions into effect, is entitled to very 
great respect." Edwards' Lessee v. Darby, 25 U.S. (12 Wheat.) 206, 210 (1827). 

See also Kenneth Culp Davis, Administrative Law, Treatise at 324 § 5.06. 
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of them have no direct stake in the outcome of this case, is entitled to very great 
weight. 

2. The Testimony 

Testimony in support of Mr. Pierce was given by Mr. Barry Jaicomo (Jaicomo 
Test.),22 Mr. Lou Ciuffini (Ciuffini Test.),23 and Mr. Tom Mosey (Mosey Test.).24 

All three are Licensed Reactor Operators (NSOs): Mr. Jaicomo since May 23, 
1974,25 Mr. Ciuffini since July 25, 1983,26 and Mr. Mosey since 1990.27 

All three stated that Mr. Pierce did nothing wrong and that they would have 
done the same as he did.28 They said that it was customary at the plant for a 
QNE to routinely direct control rod movements.29 The QNE would get "carte 
blanche on rod movements" from the SRO.3 0 They also stated that prior to the 
September incident they could not recall any training or guidance to follow DOA 
300-12 while a QNE is directing rod control movements.31 They each stated 
that Mr. Pierce knew procedures verbatim and was a stickler for procedures.32 

Mr. Jaicomo said that Mr. Pierce is an outstanding operator.33 All three are 
so supportive of Mr. Pierce that they look to ulterior motives to explain his 
dismissal.34 

These reactor operators also testified that important changes were made con
cerning procedures and training in mispositioned control rod events subsequent 
to September 1992.35 When training on DOA 300-12 was integrated into plant 
simulator training, many months after the September incident, the initial simu
lator run showed that three operators followed DOA 300-12 correctly and that 
four others made a variety of errors. See also Tr. 70-72. 

Subsequently they decided that training in DOA 300-12 would be given every 
2 years.36 Mr. Ciuffini testified that the development of training on DOA 300-12 

2 2 Mowing Tr. 286. 
2 3 Following Tr. 115. 
2 4 Following Tr. 268. 
2 5 Jaicomo Test, ae 1 11112-3. 
2 6 Ciuffini Test, at 1 IB 2-3. 
2 7 Mosey Test, at 1 11112-3. 
2 8 Jaicomo Test, at 3 HH7, 8; Ciuffini Test, at 2 ffll7, 8; and Mosey Test, at 2 1JH7, 8. 
2 9Jaicomo Test, at 1 114b; Ciuffini Test, at 1 1)4b; and Mosey Test, at 1 1]4b. 
3 0 Jaicomo Test, at 1 1)4d; Ciuffini Test, at 1 1]4d; and Mosey Test, at 11)4d. 
3 Jaicomo Test, at 1 114a; Ciuffini Test, at 1 1)4a; and Mosey Test, at 1 H4a This testimony is corroborated by 
our analysis, below at p. 214, of deviation reports on mispositioned control rod incidents. 
3 2 Jaicomo Test, at 3 1B9, 10, 14; Ciuffini Test, at 2 DH9,10-13; and Mosey Test, at 3 HH9-12, 14. 
3 3 Jaicomo Test, at 4 1115. 
3 4 Ciuffini Test, at 4 ffll 11-13, and at 5 1) 15; Jaicomo Test, at 3 111111-14; and Mosey Test, at 3 U15. 
3 5 Although it is standard legal doctrine that changes made by a defendant cannot be introduced into evidence 
to prove liability prior to the changes, the evidence here is not being introduced to show wrongdoing by 
Commonwealth Edison. Its use is to exculpate an individual from discipline for what he is supposed to have 
known prior to the changes. 
3 6 Jaicomo Test, at 2 115a. 
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went through "several iterations" because of its complexity.37 It is now clear 
to everyone that individual control rod movements are documented.38 It also is 
now clear that the SRO approves all rod movements.39 

C. Previous Deviation Reports 

Staff Exhibit 14 contains eight reports on previous mispositioned control rod 
events. First, we find that the existence of eight reported events does not provide 
any evidence concerning the frequency with which unreported mispositioned 
control rod events may also have occurred.40 There is no basis in our record for 
estimating the percentage of reporting. We accept the testimony of Mr. Ciuffini 
that there was no perceived need to report Mr. Pierce's alleged mispositioned 
control rod because it had been approved by the QNE and because there was little 
safety significance of this particular rod movement in a coast-down situation.41 

Second, we have reviewed these events, which we summarize by their DVR 
number (last two digits only), in the same sequence provided in the Staff Exhibit: 

Was QNE Present Was DOA 300-12 
RNo. at first? Entered? 
39 Yes No 
97 Immediately 

notified 
No 

29 No (QNE notified) Not mentioned by name. No 
rod was moved to 00. NSO 
moves rod before notifying 
QNE. Off Gas indications 

checked. 
33 No (QNE notified) Yes, but it may have been 

misapplied since no rod was 
moved to 00 and no Off Gas 

test results are mentioned. 
179 No (QNE notified) No 
23 No Yes 
64 Don't Know No 
71 No Yes, but rod inserted to 00 

only after discussions with 
QNE 

Ciuffini Test, at 1 H 5a. 

39 
Jaicomo Test, at 2 H 5e. 
Jaicomo Test, at 2 U5c; Ciuffini Test, at 2 H5b, d; and Mosey Test, at 2 H5e. 

4 0 We reject Staff Proposed Findings at 25 mi 35, 36. 
4 1 Tr. 258. 
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Since DOA 300-12 was not entered in four of the eight "mispositioned control 
rod" events, we conclude that the practice at Dresden concerning DOA 300-12 
was that it was as often breached as honored. Even when the procedure was 
"entered," it appears that its provisions were not well understood. 

D. Training 

On November 14, 1994, we ordered the Staff to file a Special Brief setting 
forth its view of: 

the effect of the "special instruction for rod movement," issued by a Qualified Nuclear 
Engineer (QNE), on the obligations of Mr. Pierce.4 2 The Special Brief shall discuss the 
facts of this case in relationship to the applicable regulations, technical specifications and 
procedures. It also shall discuss the training given to Mr. Pierce and the Staff's evaluation 
of the efficacy of that training in the situation in which Mr. Pierce found himself. See 01 
Report, Exhibit 7, page 4 (last sentence of § 6). 

(Emphasis added.) The Staff filed a "Response to Licensing Board's Memoran
dum and Order of November 14, 1994." In that document the Staff stated, at 2, 
that its witnesses' 

written testimony, in final preparation now, will address these two [Board] questions. The 
questions are addressed by the two Staff witnesses who are presently and formerly in the 
operator licensing section in Region HI (Mr. Jordan and Mr. Peterson, respectively). These 
witnesses are thoroughly knowledgeable about the Commission's regulations governing 
operator licensing and training. They will be able to answer the Board's questions on these 
matters at the hearing, scheduled to begin on November 29, 1994, if the written testimony 
has not already answered the questions to the Board's satisfaction. [Emphasis added.] 

When the time for the hearing arrived, we asked Mr. Peterson about what 
relevant training Mr. Pierce had received. Surprisingly, Mr. Peterson did not 
know whether Mr. Pierce had received any relevant training. He testified: 

ADMINISTRATIVE JUDGE BLOCH: . . . . Do you know whether there was any 
training in the relationship between the reactor operator and the qualified nuclear engineer? 

WITNESS PETERSON: Personally, no. But there's certain areas where they would 
have to review the procedures. 

ADMINISTRATIVE JUDGE BLOCH: I'm sorry. . . . I want to know if you know 
that there was training in the relationship between the QNE and the operator of the reactor. 

WITNESS PETERSON: No, I can't say. 

We note that the "Report of Investigation: Dresden Nuclear Power Plant," No. 3-92-055R (May 1, 1993) states, 
at 21, evidence item #38: "PIERCE understood that the Mispositioned Control Rod Procedure only applies when 
a nuclear engineer is not present." (Exhibit 41 at 58, 60-61.) 
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ADMINISTRATIVE JUDGE BLOCH: And do you know what the procedures provided 
about the relationship between the QNE and the OR? 

WITNESS PETERSON: Excuse me? What was that again? 

ADMINISTRATIVE JUDGE BLOCH: Was there anything in the procedures of the 
plant that covered the appropriate relationship between the QNE and the operator? 

WITNESS PETERSON: I believe there are set procedures. 

ADMINISTRATIVE JUDGE BLOCH: Okay. 

WITNESS PETERSON: I can't remember exactly what details they were. 

ADMINISTRATIVE JUDGE BLOCH: But could you show us now what the relation
ship is between those procedures and the matter that we're being asked to consider? 

WITNESS PETERSON: I can't do it personally, specifically you know, but I can do it 
more generally. 

ADMINISTRATIVE JUDGE BLOCH: But that's what we need. We need it specifi
cally. We need to know what the relationship is in the procedures between the QNE and the 
operator, because that's the principal defense before us. 

WITNESS PETERSON: Well, particularly the QNE is a person who would have the 
knowledge aspect of the rod program. They're the individuals who will set up the rod 
sequencing for starting up the reactor, and also controlling the rod configuration as the plant 
is operating. They are supposed to be the experts associated with the flux distribution and 
where the rods should be positioned. And they have specific procedures on that. 

Personally, in an aspect of regulations, we do not examine QNE because they are not 
licensed by the NRC. 4 3 

Based on this testimony, we conclude that Mr. Pierce never received any 
relevant training concerning how he should relate to a QNE when a control rod 
is found or moved more than one even notch from its in-sequence position. 

E. Custom Is Not an Excuse for a Violation 

We want to be very clear about our conclusion in this case. We are examining 
a case in which the application of two plant procedures, viewed side by side, 
is ambiguous. We have called those procedures the DGP and the DOA. In 
particular, there is a note in the DGP that supports a reasonable belief that the 
QNE — if present during an unintended rod movement — may "approve any 
unplanned deviations from the sequence." (Emphasis added.) This supports Mr. 
Pierce's view that an unplanned deviation that is approved by a QNE is not a 
mispositioned control rod. 

We note the Staff's argument that the Note does not apply when there is a 

Tr. 30-32. 
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mispositioned control rod. However, that reading would narrow the italicized 
language, which apparently would never apply. That narrow interpretation of 
the DGP does not persuade us. We conclude that the terms of the DOA and the 
DGP are in conflict. 

Viewed as a whole, plant procedures concerning mispositioned control rods 
were ambiguous at the time of the September event. Under that circumstance, we 
consider it appropriate to examine the practice, at the time, of plant operators to 
see how they understood and executed those procedures. In this case, testimony 
by plant operators persuades us that Mr. Pierce's interpretation of the procedures 
is a reasonable one and that it would be unfair to discipline him for adopting a 
reasonable view of the procedures. 

We are not persuaded that Mr. Pierce's nervousness after this event was 
any indication that he failed to comply with procedures.44 His nervousness 
may have occurred because the Assistant Superintendent of Operations at 
Dresden had informed Mr. Pierce that disciplinary action would be taken for 
any mispositioned rod.4 5 He may also have been upset because of the work 
"atmosphere"46 or because he felt that if he didn't do "everything just right" 
Dresden might be shut down.47 He also may have been concerned because 
his movement of control rod HI was the only one he had ever unintentionally 
moved.48 

We note that the evidence about operator practice is corroborated by two 
other persuasive pieces of evidence. First, we have discussed the SIT Report's 
conclusions that Commonwealth Edison investigated both the April precursor 
event and the September event and that in neither case did it find a violation 
of procedures. Second, we analyzed deviation reports for mispositioned control 
rod events, and we found that it was common for operators not to follow the 
DOA, which is the basis for the Staff's enforcement action. 

We are convinced that, in light of ambiguous procedures and a lack of relevant 
training, Mr. Pierce should not be penalized for his failure to follow the DOA 
during the September event. Additionally, he is not to be faulted for a failure to 
document the alleged mispositioned control rod incident because Staff has not 
provided any persuasive authority that he was unreasonable in his belief that the 
DOA never was entered and that, therefore, he was not required to report the 
event that had occurred. In Mr. Pierce's opinion, this event was "cured" by the 
action of the QNE and did not require a report. 

We note that the ambiguous plant procedures were corrected subsequently. 

Staff Proposed Findings al 44-45 fl 121. 
Jordan Test, at 7, following Tr. 26. See also Staff Exhibit 12, Pierce Interview, at 53 line 4 to 54 line 14. 
Staff Exhibit 12, Pierce Interview, at 62 lines 1-20. 
Id. at 63, lines 13-23. 
Id. at 70, lines 2-10, 
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It is helpful that all control rod movements be documented so that a reviewable 
record is created. However, we do not consider Mr. Pierce's nonreporting to 
be a breach of unambiguous procedures at the time it occurred. We do not find 
him culpable for failure to follow unclear rules. 

III. EVIDENCE CONCERNING CONCEALMENT OR LYING 

Even though we already have concluded that Mr. Pierce did not commit a 
violation by failing to follow the DOA, we still must analyze the charge that 
he lied during the investigation. We do not, however, need to consider further 
whether he "agreed" to keep the alleged mispositioned control rod event secret. 
Since we already have ruled that there was no clear and unambiguous procedural 
requirement to report the "mispositioned control rod" that was approved by the 
QNE, it was not a violation to agree with others not to report it.4 9 So we need 
not determine whether or not such an agreement actually took place. It is settled 
law that a person cannot be responsible for a conspiracy to commit an act that 
is legal.50 

We do not decide whether the Nuclear Regulatory Commission could disci
pline a reactor operator for agreeing to conceal information under the mistaken 
belief that he was procedurally required to report that information. That propo
sition is not relevant to this case because we have not been persuaded that Mr. 
Pierce had an obligation to make such a report or believed that he was required 
to make such a report. Likewise, we do not have to decide whether it is ille-

4 9 Our review of the evidence does not persuade us that Mr. Pierce agreed with others to do anything improper. 
The preponderance of the evidence supports our conclusion that Mr. Tang Wee stated that the event did not have 
to be discussed further. At that point, Mr. Pierce may or may not have focused on what was said, as he was 
attending to the instruments. He remained silent, either because he had not heard or because he agreed with what 
Mr. Tang Wee said. 
5 0 Stone v. Williams, 970 F.2d 1043, cert, denied, 113 S. Ct. 2331, 124 L. Ed. 2d 243 (2d Cir. 1992) (Under 
Alabama law, a cause of action for conspiracy arises not from conspiracy itself but from wrong alleged to be the 
object of the conspiracy. The allegation of fraudulent suppression of a material fact requires that there be a duty to 
disclose that fact because of special circumstances found in the facts of a case); Robbins v. Clarice, 946 F.2d 1331 
(8th Cir. 1991) (Prison officials did not commit illegal act by declining to reveal identities of prisoners testing 
positive for human immunodeficiency virus (HIV), cause of AIDS (Acquired Immune Deficiency Syndrome), and, 
thus, officials did not commit an actionable conspiracy); Colorado Taxpayers Union, Inc. v. Romer, 750 F. Supp. 
1041, appeal dismissed 963 F.2d 1394, cert, denied, 113 S. Ct. 1360, 122 L. Ed. 2d 739 (D. Colo. 1990) (Citizens 
that had sponsored citizen-initiated amendment to State Constitution could not maintain common-law conspiracy 
claim against governor who bad spoken out against initiative, as governor's efforts to defeat amendment were not 
unlawful, and as citizens failed to present any evidence that governor had used unlawful means to accomplish that 
goal); Kiva Construction and Engineering, inc. v. International Fidelity Insurance Co.. 749 F. Supp. 753, aff'd, 
961 F.2d 213 (W.D.La. 1990) (The actionable element in a civil conspiracy claim under Louisiana iaw is not the 
conspiracy itself, but rather the tort that the conspirators agreed to perpetrate and which they actually committed, 
in whole or in part; however, to recover, plaintiff must be able to prove that an agreement existed between the 
accused defendants to commit the illegal or tortious act that resulted in plaintiff's injury); and American Computer 
Trust Leasing v. Jack Farrell Implement Co., 763 F. Supp. 1473, order aff'd and remanded, 967 F.2d 1208, cerf. 
denied, Boerboom International, Inc. v. American Computer Trust Leasing, 113 S. Ct. 414, 121 L. Ed. 338 (113 
S. Ct. 414, 121 L. Ed. 2d 338) (Mere existence of combination of persons acting in concert is insufficient to 
establish civil conspiracy; if there is no underlying wrong, there can be no civil conspiracy). 
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gal to agree to hide information from the Nuclear Regulatory Commission, as 
we interpret Mr. Tang Wee to have suggested that it was not necessary to file 
a report about the alleged mispositioned rod, and we do not conclude that he 
was suggesting — in the broken and imperfect English that he uses — that the 
trainees and others agree to an oath of silence.51 

The remaining issue is whether Mr. Pierce lied to investigators concerning 
the mispositioned control rod event or its aftermath. 

A. Discussion of Allegations 

Staff proposed findings at pp. 53-55 are the bases for its allegation that Mr. 
Pierce did not provide accurate information to the NRC. In this section of our 
opinion, we set forth each proposed finding, discuss that finding in light of Mr. 
Pierce's response, and then reach conclusions with respect to those findings. 

1. Staff Finding 136: When asked ten times by the NRC Task Force about the discus
sion/meeting/agreement of Messrs. Miller, Marotto, Piccard, Tang Wee and Pierce, Mr. 
Pierce denied all knowledge of the discussion, even when informed that the other four 
persons all stated he was present at the discussion. Staff Ex. 12, pp. 42, 45-49, 81-82. 

This Staff finding relates to a closed investigative interview conducted with 
Mr. Kenneth G. Pierce, Jr., at the LaSalle County Courthouse on December 30, 
beginning at 10:20 a.m. The Staff was represented by Richard T. Anderson 
and Joseph M. Ulie, investigators, and Hironori Peterson, Reactor Engineering 
Operator Licensing Examiner. 

Mr. Pierce denied any memory that Mr. Tang Wee had told him that "anything 
that had to do with H-1, was not to leave the control room." On page 42 of the 
transcript of that interview, the following questions and answers are found: 

Q Do you remember Mr. Tang Wee coming down and having a discussion with the 
two trainees at all? 

A No. 

Q Okay. There was no discussion with them that you can remember? 

A Not that I remember. 

Q Was there any discussion by Mr. Tang Wee at the five-panel board, where you 
would have been stationed, about "Mr. Miller calming down, Mr. Miller getting yourself 
under control, Mr. Miller, let's follow and continue on with the rod movement. We can get 
this under control." 

5 1 Seep. 223, below. 
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Do you remember anything like that being said in your presence within the first few 
minutes at the five-panel board? 

A No. 

Q Do you remember Mr. Tang Wee coming down to the five-panel board at all? 

A No. 

Q Okay. 

A Like I say, it's three and a half months ago, now. He may have; I don't know. 

We have studied this section of the transcript and we have reviewed related 
transcript sections. In those pages, Mr. Pierce was repeatedly confronted by 
Mr. Anderson with statements indicating that there was testimony from four 
individuals that there was a meeting (Tr. 48) and Mr. Pierce kept denying any 
memory of that meeting. 

It is important to note that while Mr. Pierce denied attending a meeting behind 
the five panel board, he did not deny that there was any meeting. He stated 
there had been a discussion with the other individuals about the mispositioned 
rod at Tang Wee's desk. Anderson Testimony at 5, following Tr. 135. 

The Staff finding needs modification in one respect. Mr. Pierce did not "deny 
all knowledge." He said he did not remember. 

2. Staff Finding 137: At hearing, Staff witness, Mr. Richard Anderson, chief investigator 
for the Region III Office of Investigations (OI) which participated in the investigation 
of the mispositioned rod event, stated that he and a colleague on the investigation 
team collected the exhibits attached to Ol Report No. 3-92-055R, and that he wrote 
the summary report. Testimony of Richard T. Anderson concerning the Order dated 
April 21, 1994, issued to Kenneth G. Pierce, ff. Tr. 135, pp. 1-4.52 

This finding is correct. We note that in the cited statement of Mr. Anderson, 
he stated that the interview of Mr. Pierce on December 30, 1992, occurred about 
27 days after the other interviews were completed. We conclude that there is an 
inadequate basis for us to determine that Mr. Pierce lied when he said he did 
not remember. We note, as we discuss below, that others remembered either a 
discussion or a meeting and were not completely consistent about the contents of 
these events. The additional time that passed before Mr. Pierce was questioned 
lends added difficulty to a determination that he may have willfully lied when 
he said he did not remember. 

3. Mr. Anderson explained that the reasons for his conclusion that Mr. Pierce deliberately 
provided inaccurate information to the NRC Task Force were: the testimony of Messrs. 

Mr. Richard T. Anderson, an Investigator in the Region HI Office of Investigations, holds a B.S. in Accounting 
and has 25 years experience in investigatory positions, 4 of which have been with the Commission. 
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Piccard, Miller, Marotto, and Tang Wee that there was a meeting or discussion about the 
mispositioned rod which took place behind the control panel and that Mr. Pierce was 
present; Mr. Miller's testimony that Mr. Pierce replied affirmatively to a statement by Mr. 
Tang Wee that information about the mispositioned rod was not to leave the control room; 
Mr. Pierce's statement to CECo that he might have heard someone give advice about 
keeping the incident within the control room; Mr. Pierce's statement that he remembered 
saying that the day's rod movements were a nightmare, a comment that Mr. Piccard 
heard Mr. Pierce say behind the panel; Mr. Pierce's repeated denial of any memory of 
the agreement of the five persons when repeatedly questioned by the investigation team; 
and Mr. Pierce's evasion of a direct answer to the interviewers' questions, attempting to 
focus attention on denial of a formal "meeting." Id., pp. 4-6. 

We have reviewed this finding and have decided that we must examine the 
issue for ourselves. First, we are aware that Mr. Anderson's judgment about 
misrepresentation was formed in relationship to what we now conclude was an 
erroneous belief that Mr. Pierce had violated procedures, including failure to 
file a required report. Second, we give little credence to unsigned statements 
and to investigatory notes prepared by people who have not appeared before us 
for cross-examination. We place greater weight on signed or sworn statements. 
Third, we examined the testimony of the different witnesses to see whether they 
agreed or disagreed with one another and with Mr. Pierce concerning particular 
events that occurred after the alleged mispositioned rod incident. We conclude 
that there is substantial corroboration for Mr. Pierce's testimony and that his 
failure to remember a meeting or conversation is credible. 

For us to find that there has been a misrepresentation, we have to look at 
precisely what questions were asked and what answers were given by each 
witness. It is important to examine any inconsistencies that may exist among 
the stories and to attempt to understand the perspective that each witness brought 
to the investigative interviews. 

We did, in fact, attempt to have the Staff prepare just this kind of analysis 
for us. However, Staff apparently did not fully understand what we wanted, 
so it presented a Table of Statements Regarding the Agreement to Keep the 
Mispositioned Rod Secret from Dresden Management. Staff Findings at 4-16. 

We note that Staff did not present any live testimony concerning the al
leged meeting or discussion. Instead, Staff sets forth a variety of statements, 
including unsigned statements and interview notes. We disregard these unsigned 
statements and notes as insufficiently reliable to support a conclusion that a mis
representation had occurred. (The notes are, however, generally consistent with 
the sworn or signed statements in our record.) 

Relying, then, on sworn or signed statements, we find that there are substantial 
differences among witnesses. We also find that the witnesses often were 
responding to leading questions rather than to general questions that elicited 
their unaided memories. 
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How, then, did the witnesses say that the alleged meeting occurred? Mr. 
Piccard stated, at Tr. 50-51 of his NRC Task Force Interview, that before the 
meeting started, Mr. Pierce was way back in a back corner of the control room. 
He began to state what Mr. Pierce was doing back there, but his answer was cut 
off by a further question. 

John Marotto, on the other hand, signed a statement that indicated that he 
had no recollection of Mr. Pierce being "way back there" before the meeting 
started. Staff Findings at 6-7. He stated that "George, Sean, and myself (and 
I think Ken [Mr. Pierce] also) [emphasis added] found a spot somewhat away 
from everyone else in the control room (we were behind the panels) . . . ." 
So, Mr. Marotto, who stated that Mr. Tang Wee later told everyone to calm 
down, did not unequivocally state that Mr. Pierce was present when that event 
occurred. 

Later, Mr. Marotto was questioned by the NRC Task Force. Staff Findings 
at 8. The Task Force apparently assumed that Mr. Pierce was at the meeting 
and did not initially ask Mr. Marotto whether or not Mr. Pierce was at the 
meeting, even though he had hedged about that earlier. The Task Force asked 
Mr. Marotto if Mr. Pierce made any comments about agreeing with a statement 
Mr. Tang Wee allegedly made. Mr. Marotto said: 

I am sure Ken probably did agree with him. / don't know exactly what Ken said. I don't 
recall Ken saying a whole lot at that conversation. 

(Emphasis added.) Even though Mr. Marotto later said that Mr. Pierce was 
present in the meeting, the vagueness of his memories does not lead us to 
conclude that Mr. Pierce lied when he stated he had no memory of this event. 
He may well have been nearby and not listening intently. 

Subsequently, at his enforcement conference interview, Mr. Marotto stated: 

I remember going back into the panels, to the back panels. We went back there to look at 
the instrumentation and some of the controls back there to check some things and while we 
were back there, it was all five of us were back there, / believe, and he . . . [Emphasis 
added.] 

Staff Findings at 8. We note that, in this testimony, Mr. Marotto finally explained 
how the "meeting" occurred. This version is entirely consistent with Mr. Pierce's 
statement that he did not remember a meeting but that all of them may have been 
back behind the panels doing something. Investigative Interview of Kenneth G. 
Pierce, Jr., December 30, 1992, at 49. 

Mr. Sean Miller signed a handwritten statement that Mr. Pierce met with him 
behind the back panels on Unit 2. Staff Findings at 9. However, at his NRC 
Task Force interview, he stated that at first he did not think that Mr. Pierce was 
present "back there." Staff Findings at 11. Then Mr. Tang Wee and Mr. Pierce 
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came back. (Note that this is different from Mr. Piccard's statement that Mr. 
Pierce was back there first.) Id. 

Mr. David Tang Wee's testimony also casts doubt on whether there was "a 
meeting." He said, at his NRC Task Force Interview, Staff Findings at 12: 

I walked in on them. . . . 1 so happened to walk into Shawn [stc][J and his two trainees 
and Ken were back there. 

We note that they were "back there" but Mr. Tang Wee says nothing about Mr. 
Pierce being at "a meeting" or "a discussion." Indeed, Mr. Tang Wee discusses 
this incident as if his principal discussion was with the QNE and his assistants 
and his principal purpose was to calm them down and reassure them. Mr. Tang 
Wee states that "Ken was doing something on the panel themselves. I am not 
sure." Staff Findings at 13. Later, in his Enforcement Conference Interview, 
Mr. Tang Wee said: 

the NSO [Mr. Pierce] was doing his work as far as I remember. I remember him down on 
his knees, stamping the chart. This is in the back panel. 

Staff Findings at 13. This testimony helps to explain why Mr. Pierce would not 
remember a meeting.53 We conclude that: (1) he was back there doing his job; 
(2) he did not place his full attention on what was going on with the others; 
and (3) 3 months later he honestly did not remember any meeting or discussion 
behind the panels. 

4. Staff Finding 139: Mr. Pierce stated that if words concerning keeping the misposi-
tioned rod in the control room had been said in his presence, he would remember it 
and immediately question it and alert higher authorities; he operated by the rules as 
he knew them to the best of his ability; he has no recollection of any such statement 
and doesn't believe it was made in his presence; he remembered Mr. Tang Wee said 
they were lucky to have special instructions and a nuclear engineer; Mr. Tang Wee 
meant they were lucky not to go through DOA 300-12 because it would require a lot of 
meetings which would have been fruitless, because it wasn't something that could be 
prevented from happening again, whereas they knew the current atmosphere regarding 

We note that Mr. Tang Wee did not testify and that we did not have an opportunity to observe him or assess 
his demeanor. Nevertheless, we have weighed his testimony. If, instead, we considered his testimony to be 
inadmissable, then we would have to reach the same result because his testimony is part of the basis offered for 
the case against Mr. Pierce. 

We have not reached the question of whether or not Mr. Pierce entered into an agreement about whether to 
keep things quiet. That question seems remote since we are not even sure whether Mr. Pierce participated in 
"the meeting." It seems most likely that he overheard Mr. Tang Wee asserting that an operator could follow the 
directions of a QNE. Whatever he said, he may have concurred with Mr. Tang Wee that it was unnecessary to 
go any further with an incident in which a QNE was present, issuing directions. Most likely he overheard Mr. 
Tang Wee making these remarks and — being busy with the instruments — either said nothing or mumbled some 
kind of verbal agreement. Since his attention was elsewhere, we believe that he did not remember making an 
agreement. 

223 



control rod mispositionings; he thought he was going to get a day off without pay; he 
remembers saying "Damn right" but thinks it referred to completion of lengthy control 
rod movement. Tr. 315-19. 

We accept all of this testimony as truthful. Mr. Pierce is an even-minded, 
thoughtful witness and has represented himself well in these proceedings. We 
believe him. If he had perceived that Mr. Tang Wee was suggesting something 
improper, we believe that he would have remembered that and have testified 
to it. However, all Mr. Tang Wee was doing was reassuring some trainees 
about the proper interpretation of an event. At the time, Mr. Pierce agreed with 
the explanation, so he had little reason to remember this discussion. We note 
that after reflecting on Mr. Pierce's reasons for agreeing with Mr. Tang Wee's 
reassurances, we have concluded that the procedural interpretation shared by 
Mr. Tang Wee and Mr. Pierce was reasonable. 

We find that Mr. Pierce reasons well, showing an understanding of complex 
regulatory matters and responding with patience even under highly trying 
circumstances. In our proceeding, he has asserted what he believed to be the 
truth, even when NRC Staff witnesses were strongly disagreeing with him. 

B. Conclusion 

We find the Staff's case unconvincing. By a preponderance of the evidence, 
we find that Mr. Pierce was telling the truth in his testimony and in his statements 
to NRC officials. We believe that he did not remember being part of a "meeting" 
or "discussion" behind the panel. Those who claimed to remember a meeting 
disagree about many of its details. It seems likely that Mr. Pierce was in the 
vicinity of a discussion that took place behind the control panels. Most likely 
he was attending to the instruments and noticed what was happening only at the 
periphery of his consciousness. 

We are not sure how it was that the Staff reached a contrary conclusion in 
this case. It appears that they began with the assumption that the mispositioned 
rod had to be reported and that it was illegal to agree not to report it. From 
that premise, they reached a conclusion that Mr. Pierce could not possibly have 
failed to remember such a "striking" event as a meeting where such an agreement 
occurred. Then they overlooked the need to examine each piece of testimony 
in detail. They never seem to have analyzed precisely what each person said 
about what happened at the conference or to have considered the significance 
of different people having different memories of the events. They also seem 
to have overlooked the possibility that Mr. Pierce did not give full attention to 
what was happening around him when he was behind the control panel looking 
at instruments. 
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IV. OVERALL CONCLUSION 

We conclude, for reasons stated above, that Mr. Kenneth Pierce did not 
knowingly violate any plant procedures. The procedures were complex and 
contained ambiguities. His interpretation of plant procedures at the time of this 
event was a reasonable interpretation of the words of the procedures and was 
consistent with plant practice. 

By a preponderance of the evidence, we also conclude that Mr. Pierce 
answered honestly and completely in the enforcement process. The charge of 
misrepresentation was unfounded. 

V. ORDER 

For all the foregoing reasons and upon consideration of the entire record in 
this matter, it is, this 27th day of March 1995, ORDERED, that: 

1. Mr. Kenneth Pierce is exonerated of all charges against him and the 
enforcement order issued to him on April 21, 1994, is vacated. 

2. This is a final initial decision and shall become the final action of the 
Commission forty (40) days after its issuance unless any party petitions for 
Commission review in accordance with 10 C.F.R. § 2.786 or the Commission 
takes review sua sponte. 

THE ATOMIC SAFETY AND 
LICENSING BOARD 

Dr. Richard F. Cole 
ADMINISTRATIVE JUDGE 

Frederick J. Shon 
ADMINISTRATIVE JUDGE 

Peter B. Bloch, Chair 
ADMINISTRATIVE JUDGE 

Rockville, Maryland 
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UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

OFFICE OF NUCLEAR MATERIAL SAFETY AND SAFEGUARDS 

Robert M. Bernero, Director 

In the Matter of Docket No. 030-01786 
(License No. 19-00296-10) 

NATIONAL INSTITUTES OF HEALTH March 5,1995 

The Director of the Office of Nuclear Material Safety and Safeguards granted 
in part, was unable to grant in part, and determined that a petition dated De
cember 2, 1993, and submitted by the North Bethesda Congress of Citizen's 
Associations (Petitioner), was mooted in part. The petition requested that the 
Nuclear Regulatory Commission (NRC) take action with regard to the National 
Institutes of Health (NIH), specifically that the NRC: (1) suspend License Con
dition 27 (formerly License Condition 24) of the NIH Materials License No. 
19-00296-10 (License), which authorizes NIH to dispose of licensed materials 
by incineration, pending resolution of two regulatory issues — (a) no environ
mental report or environmental assessment has been completed regarding the 
incineration of radioactive waste on NIH's Bethesda campus, and (b) there may 
be less than adequate monitoring to ensure that radioactive effluents are within 
regulatory limits; (2) provide copies of the NRC environmental assessments 
and/or safety evaluations that provide the bases for (a) an exception from 10 
C.F.R. § 20.303(d) limits regarding radioactive materials discharges into sani
tary sewer systems (License Condition 21); and (b) approval of the construction 
and operation of a low-level waste storage facility at NIH's Poolesville cam
pus (License Condition 28); and (3) forward a copy of future correspondence 
between NRC and NIH regarding these matters to the Petitioner. The Director 
determined that because NIH permanently ceased operation of the three incin
erators and amended the license to delete License Condition 27, the request to 
suspend License Condition 27 was moot. Because the NRC was not required to 
conduct environmental assessments in connection with the NIH applications for 
authority to incinerate radioactive waste and for authority to discharge radioac-
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tive materials into sanitary sewer systems, and because NIH was not required to 
submit environmental reports in connection with those applications, Petitioner's 
request for copies of such environmental assessments and reports cannot be 
granted. The information submitted by NIH in support of its application for 
authority to construct and operate the Poolesville low-level waste storage facil
ity, however, is the functional equivalent of an environmental report and safety 
evaluation. The Director supplied the Petitioner with copies of documents sub
mitted by NIH in support of License Conditions 21, 27, and 28. The Director 
placed Petitioner on the distribution list for all correspondence regarding op
eration of the NIH incinerators, sewer disposal limits, and interim radioactive 
waste storage license amendments at the Poolesville facility. 

DIRECTOR'S DECISION UNDER 10 C.F.R. § 2.206 

I. INTRODUCTION 

By letter addressed to the Executive Director for Operations, dated December 
2, 1993, Arlene S. Allen, on behalf of the North Bethesda Congress of Citizen's 
Associations, Inc. (North Bethesda Congress, or Petitioner), requested that 
NRC take action with respect to the National Institutes of Health (NIH, or the 
Licensee) in Bethesda, Maryland. 

Petitioner requests that the NRC: (1) suspend License Condition 24 of 
the NIH Materials License No. 19-00296-10 (License), which authorizes NIH 
to dispose of licensed materials by incineration, pending resolution of two 
regulatory issues — (a) no environmental report or environmental assessment 
has been completed regarding the incineration of radioactive waste on NIH's 
Bethesda campus, and (b) there may be less than adequate monitoring to ensure 
that radioactive effluents are within regulatory limits; (2) provide copies of the 
NRC environmental assessments and/or safety evaluations that provide the bases 
for (a) an exception from 10 C.F.R. § 20.303(d) limits regarding radioactive 
materials discharges into sanitary sewer systems (License Condition 21); and 
(b) approval of the construction and operation of a low level waste storage 
facility at NIH's Poolesville campus (License Condition 28); and (3) forward a 
copy of future correspondence between NRC and NIH regarding these matters 
to the North Bethesda Congress. 

The Petitioner asserts the following as bases for these requests: (1) NIH 
has not completed or submitted to the NRC an environmental report regarding 
radiological releases from incinerators at the Bethesda campus, and the NRC 
has not issued an environmental assessment or impact statement regarding NIH 
radiological emissions, as required by the National Environmental Policy Act and 
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10 C.F.R. §§51.21, 51.45, and 51.60(b); (2) licensing the disposal of radioactive 
waste by incineration is a federal action subject to the NEPA process; (3) because 
releases from the NIH incinerators are capable of exceeding regulatory limits and 
will increase over the next few years, and because total radiological emissions 
from NIH are sufficient to warrant environmental analysis, the continued burning 
of radioactive waste by NIH without an environmental report and environmental 
assessment are in noncompliance with NRC environmental regulations; (4) 
although NRC cited NIH for its failure to adequately monitor radioactive 
effluents and NIH committed to install instrumentation for continuous monitoring 
as a corrective action for having exceeded its yearly radioactive effluent release 
limit to unrestricted areas for 1987, no continuous monitoring for radioactive 
airborne effluents exists for the NIH incinerator stacks; (5) it is not clear that the 
box monitoring system installed by NIH adequately detects radioactive waste, 
and small amounts of iodine continue to be identified in the incinerator ash, 
indicating that medical waste still gets into the incinerators; and (6) it is unclear 
that NIH methods to assess radioactive effluent releases at the incinerators satisfy 
regulatory requirements and provide assurance that Part 20 limits are being met. 

The NRC Staff provided a partial response to North Bethesda Congress 
by letter dated February 24, 1994. The Staff acknowledged receipt of the 
petition, and denied Petitioner's request to suspend License Condition 24 
pending resolution of the petition. The denial of the request to suspend 
License Condition 24 was based on findings of the then-most-recent NRC 
Inspection Report, Inspection Report No. 030-01786/92-001, which concluded 
that emissions from the incinerators at the NIH Bethesda campus were within 
regulatory limits and that, despite some deficiencies, the incineration operation 
was under adequate control. The NRC Staff, therefore, determined that there 
was no immediate risk to public health and safety from continued operation of 
the incinerators. The February 24, 1994, letter granted Petitioner's request for 
copies of environmental assessments and/or safety evaluations insofar as such 
documents exist and could be retrieved. A later search of the active and archived 
NRC files disclosed no such documents. The February 24, 1994 letter also 
granted Petitioner's request for copies of all correspondence with the Licensee 
concerning the matters raised by Petitioner. 

As of May 1994, all three incinerators were taken out of service by NIH. 
In a letter dated August 10, 1994, NIH committed to permanently stop all 
incineration of low-level radioactive waste at its Bethesda campus, and requested 
a license amendment to delete License Condition 27 (formerly License Condition 
24) from License No. 19-00296-10. This application was granted by NRC on 
November 3, 1994. 

I have completed my evaluation of the matters raised by Petitioner, and 
have determined that, for the reasons stated below, Petitioner's request to 
suspend authority to incinerate pursuant to License Condition 24, pending 
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performance of an environmental assessment and an environmental report with 
regard to incineration operations, and pending review of incinerator operating 
procedures, is moot. Petitioner's request for environmental assessments and/or 
safety evaluations in connection with License Conditions 21 and 28 cannot be 
granted because the NRC was not required to perform environmental assessments 
or formal safety evaluations in connection with the low-level radioactivity 
associated with NIH discharges to the sanitary sewer system and with the low-
level waste storage facility at NIH's Poolesville campus, as explained below. 
Documents constituting the informal equivalent of an environmental review or 
safety evaluation in connection with License Conditions 21, 24, and 28, will 
be supplied to Petitioner. Petitioner's request for a copy of all correspondence 
between NRC and NIH regarding these matters was granted by the NRC Staff 
letter dated February 24, 1994. 

II. BACKGROUND 
The NIH specific license of broad scope, No. 19-00296-10, was issued in 

December 1956 by the Atomic Energy Commission (AEC). The license is due 
to expire in May 1995. The license replaced a set of nine licenses that had been 
issued to different institutes or laboratories of NIH. At the time of issuance 
of this broad-scope license, short-lived radioactive waste (half-life under 100 
days) was allowed to decay in storage and was then disposed of as ordinary 
waste. Long-lived solid and liquid wastes were incorporated into concrete and 
shipped for disposal. There was no license condition permitting incineration of 
licensed material, and sewer disposal of licensed material was limited to 1 Ci/yr, 
provided other conditions, such as average concentration limits, were met. 

Soon after the License was issued, NIH requested authorization to incinerate 
dead animals used in experiments, and other combustible waste containing 
tritium (H-3), carbon-14 (C-14), and sulfur-35 (S-35) in the two general-purpose 
incinerators then in use on campus. This request was granted as License 
Condition 12 in February 1959. In April 1968, License Condition 21 was 
approved to extend the incineration authorization to include incineration of any 
byproduct material, provided the effluent concentration limits specified in the 
regulations were met for the air effluents from the incinerators, as well as for 
disposal of the ash resulting from incineration. Byproduct material is defined in 
NRC regulations as "any radioactive material (except special nuclear material) 
yielded in or made radioactive by exposure to radiation incident to the process of 
producing or utilizing special nuclear material." 10 C.F.R. §20.1003. This, in 
effect, means any radioactive material produced in a nuclear reactor, other than 
plutonium, which is considered special nuclear material. H-3, C-14, and S-35 
are all byproduct materials. Special nuclear material is any material that has the 
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potential for use as fuel in a nuclear reactor, including plutonium, uranium-233, 
and uranium enriched in the isotope 233 or in the isotope 235. 

In 1961, NIH requested raising the sewer disposal limit from 1 to 20 Ci/yr. 
In response to this request, NRC authorized an increase in the sewer disposal 
limit from 1 Ci/yr to 3 Ci/yr in October 1961, as reflected in License Condition 
21. In April 1968, following another request, the sewer disposal limit was raised 
to 5 Ci/yr, and in April 1969, the License Condition was amended to raise the 
sewer disposal limit from 5 Ci/yr to its current level of 8 Ci/yr. 

License Condition 24, authorizing incineration of byproduct material, and 
the License Condition 21, authorizing disposal of up to 8 Ci/yr of radioactive 
material to the sewer, have not changed materially since they were first issued. 

The NRC regulations pertaining to incineration and sewage disposal appear 
in 10 C.F.R. Part 20, "Standards for Protection Against Radiation," first im
plemented in 1957. The initial 1957 version of 10 C.F.R. Part 20 limited the 
quantity of licensed and other radioactive material released into the sewerage 
system to 1 Ci/yr. Limits were also imposed on the average concentrations of 
radioactive materials in the sewer releases. The regulations in 10 C.F.R. Part 
20 were revised in 1982 to raise the disposal limit for discharges to sanitary 
sewerage systems from 1 Ci/yr to a total of 7 Ci/yr, of which up to 5 Ci/yr 
may be H-3, up to 1 Ci/yr C-14, and up to 1 Ci/yr all other isotopes combined. 
Permission to incinerate radioactive waste in the form disposed of at NIH was 
sought through the mechanism then applicable to permit licensees to apply for 
approval of a waste disposal method provided in 10 C.F.R. §20.302, "Method 
of obtaining approval of proposed disposal procedures." 

An application for a license amendment to permit interim storage of low-
level radioactive waste at the NIH Animal Center in Poolesville, Maryland, 
was submitted to the NRC in October 1992. In the same submittal, NIH also 
requested an increase in its possession limits for carbon-14 from 2 to 3 curies, 
and for phosphorus-32 from 2 to 4 curies. The increases in possession limits 
were requested to provide flexibility in waste storage. The stated reason for the 
request to store waste was partly to allow decay of short-lived activity before 
disposal, and partly in anticipation of a reduction or elimination of options 
for permanent disposal of low-level radioactive waste, such as the anticipated 
closure of the Barnwell, South Carolina waste disposal facility. In January 1993, 
the NRC authorized use of the Poolesville facility for interim storage of low-
level radioactive waste, as reflected in License Condition 28. 
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III. DISCUSSION 

A. Petitioner's Request for Suspension of Incineration Operations Was 
Mooted by Amendment of the NIH License 

As explained above, NIH's authority to incinerate radioactive waste was 
terminated by the NRC Staff's November 3, 1994 grant of NIH's application 
for a license amendment to remove License Condition 27. Consequently, 
Petitioner's request for suspension of NIH incineration operations is moot. 
Similarly, any past deficienices in NIH's incineration monitoring program1 need 
not be addressed, other than to emphasize that if, in the future, NIH were to 
request authorization to resume incineration operations, the NRC Staff, as part 
of its evaluation of such a request, would review the incineration program and 
operating procedures and require correction of any deficiencies in the monitoring 
program2 before granting such a request. 

B. Request for Environmental Assessments and Environmental Reports 

1. Incineration of Radioactive Waste 

Petitioner contends that incineration of radioactive wastes and potentially 
contaminated medical wastes by NIH, without complete environmental reports 
and environmental assessments, is in violation of NRC regulations and the 
National Environmental Policy Act (NEPA). Petitioner further states that, in 
the Statement of Consideration accompanying the newly revised 10 C.F.R. Part 
20, NRC retained the requirement for prior approval of incineration on a site-
specific basis and that NRC rejected the notion that disposal of radioactive 

NIH incinerator effluents were within the 10 C.F.R. Part 20 regulatory limits specified by the license, and the 
incineration operation was under adequate control. See NIH inspection Report No. 030-01786/92-001 (Sept. 14, 
1992) and NRC Inspection Report No. 030-01786/94-001 (July 8, 1994). Nonetheless, there were some weak 
areas in the program, as indicated by the the possibility that the amount of iodine that was released in effluents 
may have exceeded ALARA goals. See NRC Inspection Report No. 030-01786/94-01. The Licensee's As Low 
As Reasonably Achievable (ALARA) commitment, incorporated into License Condition 27 by the July 1986 
application for authority to incinerate radioactive materials, obligates the Licensee to have a program with the 
objective of limiting the average annual concentration of radioactive material in the incinerator stack effluents 
to 10% of the Appendix B, Table If values. The indications that the incineration effluents may have exceeded 
this 10% limit in 1993 were inferential, and could not be verified on the basis of available data. The NRC Staff 
determined that the ash residue data collected by the Licensee was not specific enough to permit a determination 
whether iodine-125 releases did in fact violate the License Condition 27 requirement to have an ALARA program 
with the objective of limiting the average annual concentration of radioactive material in the incinerator stack 
effluent to 10% of the Appendix B, Table II values. The available data, however, indicate that the annual average 
concentrations of radioactive materials in the incinerator effluents were probably substantially below the Appendix 
B, Table II limits for the 1990 through 1993 time period reviewed in the May 1994 NRC inspection. 
"Petitioner also contends that releases from sources other than the incinerators, such as Building 21, did not 
appear to be routinely considered in conjunction with incinerator radionuclide releases when computing overall 
facility release totals to unrestricted areas. License Condition 27 imposed limits only upon incinerator radionuclide 
releases. Effluents from Building 21, and from other buildings on the NIH campus, are limited separately by other 
license conditions and by the limits imposed by 10 C.F.R. Part 20 on effluents to unrestricted areas. 
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waste by incineration is simply just another form of general effluent release, 
and thus approval of incineration is subject to the NEPA process. Petitioner also 
claims that because radiological releases from the NIH incinerators are capable 
of exceeding regulatory limits, as discussed in the 1988 NRC Inspection Report 
No. 030-01786/88-001, NIH total radiological emissions warrant environmental 
analyses. 

The initial authorization to incinerate H-3, C-14, and S-35, as well as the 
1968 license amendment extending this authorization to all byproduct materials, 
predated both the National Environmental Policy Act (NEPA) of 1969, and NRC 
regulations implementing NEPA (10 C.F.R. Part 51), which became effective in 
1974. There was, therefore, no requirement at the time of these amendments 
to conduct an environmental assessment. A review of NRC records pertaining 
to the NIH licenses failed to identify any formal environmental assessments 
or safety evaluations in connection with these license amendments. However, 
related correspondence between NRC and NIH indicate that authorization to 
incinerate radioactive wastes was granted on the condition that operations be 
conducted within the effluent limits imposed by 10 C.F.R. Part 20. The total 
activity incinerated in any given period was limited indirectly by limiting the 
maximum allowable concentrations of radioactive materials in the effluents from 
the incinerator stacks to the levels specified by Appendix B, Table II. 

The original authorization to incinerate licensed material was reevaluated 
in connection with NIH's 1988 license amendment application to add a third 
incinerator of larger capacity to the two existing smaller incinerators previously 
authorized for operation. The license amendment application was accompanied 
by detailed descriptions of the incineration facility and proposed modes of 
operation and control. The record also shows correspondence from NRC 
requesting clarifications and additional information, as well as responses from 
NIH providing the requested information. These documents were incorporated 
into the License as tie-down conditions, which means that the Licensee must 
conduct operations as described in its application documents. However, a 
formal environmental assessment was not prepared. The amendment request 
was granted on the same condition as the original 1959 amendment authorizing 
incineration of wastes, which was that effluents from the incinerators must 
remain within the concentration limits specified by Appendix B, Tables II. 
Incineration at NIH was authorized only after performance of NRC Staff 
reviews of the incinerator design and proposed methods of operation and control 
of effluents, including disposal of the ash resulting from incineration, and 
consideration of the public doses expected from the operation. 

The NRC practice in 1988 was, and still is, to determine on a case-by-
case basis whether to perform an environmental assessment in connection with 
applications for incineration of waste containing radioactive material, provided 
that the concentration of radioactive materials in the incinerator effluents at the 
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point of release, and in the ash residues, do not exceed the limits specified by 
Appendix B, Table II, and also provided that the dose to the highest exposed 
member of the public that results from the authorized activity is no more than 
a small fraction of the dose limit for individual members of the public (100 
millirem per year) specified by 10 C.F.R. § 20.1301(a)(1). The radiation dose to 
a member of the public resulting from air effluents depends on the concentration 
of radioactive materials in the air at the location of that person. Limiting the 
concentrations of radioactive materials emitted from the stack at the release 
point to those specified in Appendix B, Table II, ensures that any dose to 
members of the public will be a small fraction of the applicable public dose 
limit. This is due to the fact that dispersion of the effluent air from the stack 
will reduce the average concentration of radioactive materials in the air at the 
location of an exposed individual to a small fraction of the limits for emissions 
at the release point, causing the delivered dose to that individual in turn to be 
a small fraction of the public dose limit. Review of an application to incinerate 
licensed materials involves, in part, verification that dispersion of the released 
material during transit, from the stack to the closest exposed individual, will 
reduce the concentrations sufficiently to ensure a very small dose to members 
of the public, even under the most conservative assumptions. Since the NIH 
application proposed limiting airborne incinerator effluents at the release point 
to Appendix B, Table II limits, the dose to the highest exposed member of 
the public would be limited to a small fraction of the dose limit for individual 
members of the public specified by section 20.1301(a)(1). 

The NEPA and the Commission's implementing regulations in 10 C.F.R. Part 
51 do not require the performance of an environmental assessment in connection 
with authorization of incineration of radiological wastes at NIH. Under NEPA 
§102(2)(c), 42 U.S.C. §4332(2)(c), and 10 C.F.R. §51.21, an environmental 
assessment must be undertaken by the NRC for all licensing and regulatory 
actions except where the Commission's regulations, see 10 C.F.R. § 51.20(b), 
require the preparation of an environmental impact statement, or the licensing 
actions are eligible for categorical exclusion from these requirements because 
the actions do not individually or cumulatively have a significant effect on the 
human environment. 10 C.F.R. §§51.21 and 51.22(a). Any use of source, 
byproduct, or special nuclear material that involves quantities and forms of 
these materials similar to those involved in activities eligible for categorical 
exclusion in 10 C.F.R. §51.22(c)(14)(i)-(xv), is also eligible for categorical 
exclusion. 10 C.F.R. §51.22(c)(14)(xvi). The Commission anticipated that the 
quantities of radioactive material associated with the fifteen types of activities 
eligible for categorical exclusion under 10 C.F.R. §51.22(c)(14)(i)-(xv) would 
involve effluent releases of between zero and 12% of the limits of 10 C.F.R. 
Part 20. Statement of Consideration, "Environmental Protection Regulations for 
Domestic Licensing and Related Regulatory Functions and Related Conforming 
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Amendments," 49 Fed. Reg. 9352, 9376-79 (Mar. 12, 1984). Applicants who 
propose to limit the concentration of radioactive material in the incinerator stack 
effluents to less than 12% of the applicable Part 20 limits, therefore, would be 
eligible for the categorical exclusion pursuant to section 51.22(c)(14)(xvi). Since 
N1H committed, in its application for authority to incinerate radioactive waste, 
to have a program with the objective of limiting average annual concentrations 
of radioactive material in the incinerator stack effluents to 10% of the Appendix 
B, Table II limits, the NIH application for authority to incinerate was eligible 
for categorical exclusion pursuant to section 51.22(c)(14)(xvi). 

NIH's authority to dispose of contaminated ash residue from incinerator op
erations was also granted without performance of an environmental assessment, 
pursuant to the categorical exclusion of section 51.22(c)(14)(xvi), for the same 
reasons as discussed above. The concentrations of radioactive materials in the 
ash residue were required by License Condition 24, in the case of NIH, to be 
below those specified by Appendix B, Table II. Since Part 20 does not specify 
concentrations limits for ash, the limits specified for water were applied to the 
incinerator ash. 

When the categorical exclusion provisions of 10 C.F.R. Part 51 exempt a 
license application to incinerate licensed materials from the requirements to 
prepare an environmental assessment or an environmental impact statement, such 
as the NIH incineration operations, the Licensee is not required to submit an 
environmental report for such proposed activity. Although NIH was not required 
to submit a formal environmental report in connection with its application for 
authorization of its incineration facility, NIH was required to submit, and did 
submit, detailed descriptions of the facility and the proposed mode of operation 
and control to ensure safe operation and compliance with NRC requirements. 

In view of the above, the NRC was not required to and did not perform 
environmental assessments, and the Licensee was not required to and did 
not submit environmental reports, in connection with authorization of NIH 
incineration operations or disposal of incinerator ash residue. Petitioner has 
been provided, however, with copies of documents submitted by the Licensee 
in support of License Condition 27 and documents associated with the grant of 
License Condition 27. 

2. Radioactive Material Discharges into the Sanitary Sewer Systems 
(License Condition 21) 

Petitioner requests copies of the NRC environmental assessments and/or 
safety evaluations that provide the basis for the NRC's grant of an exception 
from 10 C.F.R. § 20.303(d) limits regarding radioactive material discharges 
into sanitary sewer systems. License Condition 21 exempts NIH from section 
20.303(d), now superseded by 10 C.F.R. § 20.2003(a)(4), which limits the 
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quantity of licensed and other radioactive material released into the sewerage 
system to 5 Ci/yr H-3, 1 Ci/yr C-14, and 1 Ci/yr all other isotopes combined. 
License Condition 21, however, authorizes disposal of up to 8 Ci/yr of all 
licensed and other radioactive material, with no separate limits on the activities 
of individual isotopes, provided the provisions in 10 C.F.R. § 20.303(a)-(c), 
superseded by 10 C.F.R. §20.2003(a)(l)-(3), are met. These regulations place 
limits on the monthly average concentrations of radioactive materials in sewer 
releases. 

The license amendment that initially authorized a sewer release limit of 8 
Ci/yr was granted in 1969, and predates NRC's Part 51, which implements 
the National Environmental Policy Act (NEPA) of 1969. There was, therefore, 
no requirement at the time the license amendment was granted to conduct an 
environmental assessment in connection with this License Condition 21. No 
environmental assessments or safety evaluations to support the grant of this 
amendment were found in a search of NRC records, nor were any references to 
such documents found. 

A review of NRC records pertaining to the NIH license indicates that the 
grant to NIH of the exemption from section 20.303(d), by raising the annual 
release limit from the Part 20 limit of 1 Ci/yr to 8 Ci/yr in 1969, and from the 
Part 20 total activity limit of 7 Ci/yr to 8 Ci/yr after 1982, without separate 
limits on H-3 and C-14, was based on concentrations of radioactive material 
in the sewer releases from the facility. The dose to a member of the public, 
obtaining drinking water from the sewer discharge point for the facility, depends 
on the concentration of activity in the sewer water, and not on the total amount 
released during the year. 

Section 51.22(c)(14)(xvi) provides that any use of source, byproduct, or 
special nuclear material that involves quantities and forms of these materials 
similar to those involved in actions eligible for categorical exclusion from 
environmental assessments is also eligible for exclusion, pursuant to 10 C.F.R. 
§51.22(c)(14)(i)-(xv). NIH releases daily to the sewers a very large amount of 
water from its various buildings and the Clinical Center. This volume of water, 
which substantially exceeds one million gallons per day, provides very large 
dilution factors for radioactive wastes released to the sewers. At the level of 
8 Ci/year, the resulting average concentrations of radioactivity in water leaving 
the NIH campus are a small fraction of the allowable concentrations specified 
in the 10 C.F.R. Part 20, Appendix B, Table 3, and thus NIH sewer disposal 
activity is eligible for categorical exclusion pursuant to section 51,22(c)(14)(xvi). 
See Section III.B.l, supra. The corresponding doses are, therefore, also small 
fractions of the public dose limits, and are of the same order of magnitude, 
or smaller, than those involved in activities that are eligible for categorical 
exclusion. It was, therefore, concluded that grant of the NIH application 
for an 8-Ci/yr sewer disposal limit was eligible for the categorical exclusion. 
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NRC's review of the NIH amendment application for License Condition 21 also 
considered the fact that radioactive material in the sewer water released from 
NIH is further diluted at the Blue Plains Sewage Treatment Plant, to which NIH 
discharges its sewer water. Further dilution is provided by the Potomac River, 
to which the effluent from Blue Plains is discharged. 

The Part 20 limit on total activity released to the sewers per year from a 
licensee's facility was imposed to guard against the possibility that more than 
one licensee may discharge radioactive material to the same sewer lines, thus 
raising the overall concentrations of radioactive materials in the sewer lines. 
This was not an important consideration in the case of NIH in view of the high 
water discharge volume from the facility, which ensures very low concentrations 
of radioactive materials, even in the presence of possible sewer discharges from 
other licensees discharging to the same sewer system. A review of the NIH 
records for sewer discharges in recent years showed that the annual quantities 
discharged have been less than the 7 Ci/yr limit in Part 20. License condition 
21 did not impose separate limits on H-3 and C-14 discharges. 

In view of the above, Petitioner's request for environmental assessments 
and/or safety evaluations providing the basis for authorization of License Con
dition 21 cannot be granted. Petitioner, however, has been provided with doc
uments submitted by NIH to the NRC in support of the amendment requests to 
raise the sewer discharge limits. 

3. Construction and Operation of the Low-Level Waste Storage Facility at 
NIH's Poolesville Campus (License Condition 28) 

Petitioner requests copies of the NRC environmental assessments and/or 
safety evaluations that provide the bases for the NRC grant of the Licensee's 
license amendment application for construction and operation of a low-level 
waste storage facility at NIH's Poolesville campus. License Condition 28 
of the License currently states that "Radioactive waste generated under this 
License shall be stored in accordance with the statements, representations, 
and procedures included with the Licensee's waste storage plan described in 
the Licensee's application dated October 13, 1992." The conditions under 
which radioactive waste is stored at the Poolesville facility are described in 
the Licensee's 1992 application for an amendment to permit such storage, and 
were incorporated into License Condition 28 as tie-down conditions. They were 
evaluated by the NRC Staff and found to be adequate to ensure public health 
and safety and to minimize adverse environmental effects. The Poolesville 
facility is inspected routinely by NRC's Region I to ensure that the conditions 
described in the bases for the license amendment are being observed, in addition 
to observance of good radiological safety practices. 
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The application documents for the License Condition 28 provide detailed 
descriptions of the Licensee's Poolesville facility and surrounding environment 
and demography, storage building construction details, methods of waste storage, 
waste form and inventory control, and other relevant details. This information 
was provided in accordance with the instructions in NRC Information Notice 
IN 90-09, "Extended Interim Storage of Low-Level Waste by Fuel Cycle and 
Materials Licensees," which describes the information required by the NRC for 
its review of license amendment requests to authorize extended interim storage 
of low-level radioactive waste. This review is functionally equivalent to an 
environmental assessment for such facilities. 

In view of the above, Petitioner's request for environmental assessments 
and/or safety evaluations in connection with authorization of License Condition 
28 cannot be granted. Petitioner, however, has been provided with a copy of IN 
90-09 and the information submitted by the Licensee in support of its application 
for authority to construct and operate the Poolesville low-level waste storage 
facility, which is the functional equivalent of a an environmental report and 
safety evaluation. 

C. Request to Forward a Copy of Future Correspondence Between NRC 
and NIH to Petitioner 

As requested by Petitioner, North Bethesda Congress of Citizen's Associ
ations will be placed on the distribution list for all correspondence regarding 
operation of the NIH incinerators, sewer disposal limits, and interim radioactive 
waste storage license amendments at the Poolesville facility. 

IV. CONCLUSION 

For the reasons discussed above, Petitioner's request to suspend authority for 
incineration operations by NIH pursuant to Condition 24 of the NIH License, 
pending a review and improvement of operating procedures for the incinerators, 
and pending preparation of an environmental assessment and an environmental 
report, was mooted by removal of that authority from NIH License No. 19-
00296-10 in November 1994. Petitioner's request for copies of any NRC 
environmental assessments and/or safety evaluations that provide the bases for 
authorization of License Conditions 21 and 28 cannot be granted, as explained in 
Section III, supra. Certain information submitted by the Licensee in connection 
with its request for authorization of License Conditions 21, 24, and 28, and NRC 
correspondence in response, however, was provided to Petitioner. Petitioner's 
request for a copy of all future correspondence between NRC and NIH regarding 
these matters is granted. 
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A copy of this Decision will be filed with the Secretary of the Commission 
for the Commission to review in accordance with 10 C.F.R. § 2.206(c). As 
provided by this regulation, this Decision will constitute the final action of the 
Commission 25 days after issuance, unless the Commission, on its own motion, 
institutes a review of the decision within that time. 

FOR THE NUCLEAR 
REGULATORY COMMISSION 

Robert M. Bernero, Director 
Office of Nuclear Materials Safety 

and Safeguards 

Dated at Rockville, Maryland, 
this 5th day of March 1995. 
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UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

COMMISSIONERS: 

Ivan Selin, Chairman 
Kenneth C. Rogers 
E. Gail de Planque 

In the Matter of Docket No. PRM-60-3 

U.S. DEPARTMENT OF 
ENERGY March 15, 1995 

The Nuclear Regulatory Commission (NRC) is granting in part and denying in 
part a petition for rulemaking (PRM-60-3) from the U.S. Department of Energy. 
The Petitioner requested that the NRC amend its regulations governing the 
preclosure operations at a geologic repository operations area so as to establish 
numerical dose criteria for use in identifying the need for engineered safety 
features and for determining their adequacy. In granting the petition in part, 
NRC is proposing certain numerical dose criteria that would be applicable to 
two different categories of design-basis events, namely (I) events reasonably 
likely to occur regularly, moderately frequently, or one or more times before 
permanent closure; and (2) events that are considered unlikely, but that are 
sufficiently credible to warrant consideration. The petition is denied in part 
insofar as it proposed other numerical dose criteria. 

PARTIAL GRANT AND PARTIAL DENIAL OF 
PETITION FOR RULEMAKING 

The U.S. Department of Energy (DOE) submitted a petition for rulemaking 
on April 19, 1990. On July 13, 1990 (55 Fed. Reg. 28,771) NRC published a 
notice of receipt of the petition for rulemaking. The comment period expired 
on October 11, 1990. The petition requested that the Commission amend 
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10 C.F.R. Part 60 to prescribe certain numerical accident-dose criteria to be 
applied at the boundary of a "preclosure control area." 

Under DOE's proposal, the definition of "important to safety," in 10 C.F.R. 
§60.2, would be changed to apply a reference dose limit at the preclosure-
control-area boundary, instead of the present unrestricted-area boundary; further, 
the definition would be amended to add a statement "All engineered safety 
features shall be included within the meaning of the term 'important to safety.'" 
The petition also proposed that performance objectives of 10 C.F.R. §60.111 
would be revised to incorporate an explicit accident dose limit, at the preclosure 
control area boundary, of 0.05 Sv (5-rem) effective dose equivalent, or 0.5-
Sv (50-rem) committed dose equivalent. DOE indicated its intention that this 
limit would apply to direct irradiation and inhalation pathways, alone, and not 
to ingestion of contaminated foodstuffs. The phrase "at the times" would be 
deleted from 10 C.F.R. § 60.111 (a), to clarify that the performance objective for 
the period of operations does not apply to exposure from accidents. Finally, 
the petition proposed adding new definitions, to 10 C.F.R. §60.2, for the terms 
"preclosure control area," "committed dose equivalent," "committed effective 
dose equivalent," and "effective dose equivalent," to support the application of 
the accident dose criteria described above. 

For a fuller statement of the petition for rulemaking, see the Federal Register 
notice cited above. 

In response to NRC's publication of notice of receipt of the petition, com
ments were received from: DOE; Edison Electric Institute and the Utility Nu
clear Waste and Transportation Program (EEI/UWASTE); Intertech Consultants, 
on behalf of Lincoln County, Nevada, and the City of Caliente, Nevada; and 
an anonymous "Concerned U.S. Citizen." The Commission, having now con
sidered the petition and comments, grants the petition in part and denies the 
petition in part, and to that end, the Commission is publishing, concurrently 
with this notice, a notice of proposed rulemaking. 

Under the proposed rule, accident-dose criteria would be applied at the 
boundary of a newly defined "preclosure controlled area," as recommended by 
DOE. Further, in response to the petition, the term "important to safety" would 
be redefined, though not in the form suggested by DOE. The Commission is 
also proposing to adopt the Petitioner's request that the phrase "at all times" be 
deleted from the performance objective that applies to preclosure operations. In 
all other respects, the petition is denied. 
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The reasons for the action, insofar as it both grants and denies part of the 
petition, are set out at length in the statement of considerations accompanying 
the proposed rule. 

For the Nuclear Regulatory 
Commission 

JOHN C. HOYLE 
Secretary of the Commission 

Dated in Rockville, Maryland, 
this 15th day of March 1995. 
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