
MICROCOPY RESOLUTION TEST CHART 
NATIONAL FilJHEAl I n r STANDARDS 

STANDARD REFERENCE MATERIAL min.i 
IANS I ,in.i iso TEST CHART N.I ?I 



88E 140.2 

- > V v i ^ 

UNIPEDE 
INTERNATIONAL UNION OF PRODUCERS AND 

DISTRIBUTORS OF ELECTRICAL ENERGY 

39, avenue de Friedland, FR- 75008 PARIS 

Sorrento Congress Insurance 
May 30 - June 3, 1988 Study Committee 

RISKS AND NUCLEAR INSURANCE 

M. DEBAETS K. LUOTONEN 
Sociétés Réunies d'Energie du Teollisuuden Voima Oy 
Bassin de l'Escaut HELSINKI (Finland) 
ANTWERP (Belgium) 

G.D. SPRINGETT J. VIROLE 
Central Electricity Generating Board Electricité de France 
LONDON (United Kingdom) PARIS (France) 

ABSTRACT 

In making an approach to the Nuclear Insurance market, 3 main elements have to 
be taken into account : 

1. The responsibility of the operator of a nuclear installation is regulated by 
specific laws (National laws and International Conventions). 

2. For the coverage of nuclear installations against material damage, the 
operators have to pay large premiums. 

3. T!".c nuclear insurance market is dominated by pools, i t is a market which is 
mainly a monopolistic one. 

The operators have three main arguments in negotiating with the nuclear insurance 
market : 

1. The conception of nuclear plants has always been based on security. 
2. The operation of a nuclear power station is based on a safety conception. 
3. Except when there is a legal obligation the operators cover only against major 

risks. 

As the market is monopolistic, the operators of nuclear power installations search 
for alternatives : nuclear insurance mutuals have been created sucessf ully by the 
operators. 

One of the main further tasks of the Insurance Study Committee wi l l remain to 
promote and stimulate international cooperation in the above-mentioned matters. 



INTRODUCTION 

by 

M.DEBAETS 

Th.3 analysis and study of the various types of nuclear insurance and related issues is so 
complex and vast that any overview of the subject runs the risk of being incomplete or 
superficial. We shall accordingly only provide you with a few guidelines, which the 
UNIPEDE Insurance Study Committee was able to discern in the course of its 
investigations. 

I . PREAMBLE 

1.1 Generally speaking, there are three fundamental factors which cannot be lost 
sight of if the problems which must be confronted by the owners of nuclear power 
plants are to be understood. 

1.1.1 The l iabi l i ty of the ownt.~ of a nuclear power plant is, in the main, 
regulated by national legislation. National legislation is frequently inspired by the 
international conventions on the subject, i.e. the Par's, Brussels or Vienna 
Convention. I t is primarily out of legal obligation that owners are led to conclude 
an insurance contract by way of covering a l iabi l i ty, which is a l iabi l i ty without 
culpability : a str ict l iabi l i ty. 

1.1,2 Coverage of nuclear power installations against material damage can be 
structured in different ways but mainly comprises the following risks : f i re , 
explosion (and additional risks), nuclear risks, and natural disasters on the one 
hand, and mechanical breakdown on the other. The owners of nuclear power plants 
in some 15 countries in various parts of the world insure their installations against 
material damage on the international insurance market. An estimate informs us 
that a net power output of 190.000 MW is involved and that the premiums paid 
annually for the coverage of these nuclear power plants are of the order of 
1.115.000.000 ECU. It is thus seen that funds amounting to a considerable sum of 
money circulate every year on the insurance market. We would emphasize that we 
have based ourselves on an estimate, given - and this should always be borne in 
mind - that a number of factors are normally taken into consideration in the 
determination of an insurance premium. These include the conceptualization of 
the risk, the safety installations, the general conditions of the policy (coverage, 
deductibility) and the state of the market. 

1.1.3 The nuclear insurance market is dominated by pools which were created in 
virtually every part of the world in the late 1950s. The pools were formed at that 
time as a means of dealing with a risk which was either unknown or ignored, but 
as well because the insurance capacity was inadequate. 
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The pool system is characterized by the following elements : 

- in every country, the insurance companies in that country can subscribe 
to the pool and by such membership, they commit themselves not to sell 
insurance on the conventional market for the coverage of nuclear risks; 

- every company determines its own commitment in each branch of 
nuclear insurance and is not permitted to reinsure the risks which fal l 
within its commitment; 

- between pools, there are co- and reinsurance agreements, but there are 
as well agreements not to accept coverage of a risk claimed by another 
pool. 

Given that almost all insurance companies adhere to the system of pools, 
we may speak of a monopoly market. As a consequence of this situation, owners 
f ind themselves confronted with coverages and premiums which are imposed on 
them and which can almost never be negotiated. Such a state of affairs must 
sooner or later collapse and owners have thus had to seek alternatives. I t was 
against this background that mutual insurance companies, amongst other schemes, 
came into existence. 

1.2 On the owner's side, three factors should be distinguished < ach influence their 
approach to the nuclear insurance market. 

1.2.1 Almost 30 years have passed since the construction of the f i rst nuclear 
power stations. The stations which have recently been put into service cannot be 
compared with those which were started up in the sixties, but the design of the 
nuclear power stations has always been safety-oriented, so that this factor 
necessarily plays an important role in the owner's insurance strategy; this must be 
taken into consideration when negotiating a nuclear insurance policy. 

1.2.2 The operation of a nuclear power plant is only feasible from the standpoint 
of the safety; the owners cannot afford operating risks. 

1.2.3 When a given group of owners decides to take out insurance, either they 
are motivated by legal necessity, e.g. civi l l iabi l i ty, or they wish a guarantee so as 
not to jeopardize the financial stability of their company. They therefore insure 
against major risks a id not minor ones, which they can cope with themselves. 

I I . TYPES OF INSURANCE 

II.1.1 Civi l Liabi l i ty Insurance for Nuclear Power Stations Owners. 

In most cases the competent legislation dictates that the civi l l iabil i ty of 
the owners should be covered either by a financial guarantee or insurance. It is 
this second solution that the owners have chosen. The amount of the l iabil i ty may 
be l imi ted, in which case the owners purchase the necessary insurance, or an 
unlimited l iabi l i ty may be involved, in which case the owners are required to 
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insure themselves in accordance with the maximum capacity of which the nuclear 
insurance market is capable. A t the present moment, this maximum capacity is 
approximately US$ 287.000.000 per accident. 

As we have already pointed out, the above-noted market is dominated by 
pools. Given the absence of claims in the last few years, the premiums paid by the 
owners can be considered as an interesting prof i t for the insurers. This 
circumstance, as well as the tendency in certain countries to raise the l imi t of the 
owners' l iabi l i ty, has led those in charge of insurance at various nuclear power 
stations to consider alternative arrangements, such as pooling systems, schemes 
involving retrospective premiums, the formation of mutual insurance companies, 
etc... 

The researches which have produced these ideas must, however, be 
undertaken with a certain reservation : the possibility must be guarded against 
that they wil l automatically lead to legislation requiring owners to broaden and 
raise their l iabil i ty! 

II.1.2 Civ i l Liabil i ty Insurance of the Transport of Nuclear Materials 

One of our colleagues wi l l have the occasion to explain the complexity of 
the problems surrounding the transport of nuclear materials. Suffice i t to point 
out here that the insurance in question must not contain any gaps in the coverage 
of such transport. A gap, for example, could arise as a consequence of 
discrepancies between the legislations of the countries respectively involved : the 
transit countries for a transport, the transporter's country, the country of the 
owner of the nuclear materials. The civi l l iabi l i ty coverage of transport is also 
effected by pools but also by a few specialized underwriters. 

I I .2 Material Damage Insurance 

The owner of a nuclear power station attempts as a matter of course to insure his 
plant with a large coverage and in an economical v/ay. Although the politics of the 
nuclear insurance pools have evolved in some countries during recent years, we find 
that these pools remain conservative in their approach at nuclear risks. That they 
should do so is readily understandable and makes their position rather comfortable; the 
laws of competitions do not apply. Premiums remain large and coverage modest. With 
the exception of the Three Mile Island incident, the l im i t at which the insurers are 
committed has never been approached : the claim statistics are consequently 
excellent. But the pools have no other wish than to see this state of affairs perpetuate 
itself, since their interests are so well served by i t . 

In an attempt to recti fy the monopoly market involved, the owners have taken a 
number of initiatives : 

mutual insurance companies have bein created by certain owners. These 
represent an economic technique for carrying out self-insurance. A t the 
same t ime, the mutual insurance companies constitute fully fledged 
competitors for the pools; in Europe for the moment two initiatives have 
heen taken by the owners : 

1. the mutual insurance company E.M.A.N.I. (European Mutual Association 
for Nuclear Insurance) was founded in 1978. E.M.A.N.I. coinsures some 38 
plants in Western Europe against material damage. 
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2. in 1986 N.I.R.A. (Nuclear Insurance and Reinsurance Association) was 
established. Currently, the activities of N.I.R.A. mainiy consisc in 
providing reinsurance for E.M.A.N.I.; 

d i f f icul t negotiations have been initiated wi th a view, on the one hand, to 
obtain more reasonable premiums, and, on the other, to broadening 
coverage. Let us consider, in this connection, decontamination costs, and 
return premiums in the event of good claim statistics; 

owners have formed their own insurance company. They accept l iabi l i ty for 
a portion of the risks and reinsure the rest; 

in certain countries, owners have managed to place the risk "machinery 
breakdown" on the conventional market, i.e. outside the pools. I t is certain 
that by having done so, they have achieved a considerable gain. 

The stake in the nuclear insurance market is enormous. Huge liabilities and assets 
must be insured and the insurance premiums are very high. The insurers form a 
worldwide united front, whereas the owners have only achieved a partial solidarity on 
certain continents, whose object is to explore new areas of co-operation which would 
enable them to cope with the insurance needs connected with the operation of a 
nuclear power station. The UNIPEDE Insurance Study Committee wil l be orienting its 
research in this direction with a view to promoting and stimulating an exchange of 
ideas and international co-operation between the different members, relative to 
nuclear insurance. 
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I . THIRD-PARTY LIABILITY OF NUCLEAR INSTALLATION OPERATORS 
AS REGARDS DAMAGE CAUSED BY A NUCLEAR ACCIDENT 

by 

J . VIROLE 
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DMTROOUCTION 

The system for the compensation of damages caused to a third party by a nuclear 
accident differs according to the polit ical choices made by the States tc which the 
operators belong. 

There are three systems in force in the world. 

On the one hand, some States such as Canada, Korea, the United States of America, 
Japan, Switzerland, the Soviet Union, etc., organise their own compensation system 
themselves by bringing in their own legislation outside the bounds of any connection to an 
international system governed by convention. These States divide up into two groups : 

those which belong to the Western world and adopt a system of l iabil i ty 
channelled on the nuclear operator who then finds himself l iable, either in a 
l imited fashion (the United States) or in an unlimited one (Switzerland) although 
the fact of raising the compensation ceiling considerably ($ ?" in the American 
draft revision of the nuclear law) makes the notion of a ceiling peculiarly 
relat ive. 

those States in Eastern Europe, and in particular the Soviet Union, who adopt a 
state-controlled l iabi l i ty system and either do or do not provide for special 
provisions derogatory to the common law. 

In all these cases, when damage is caused by one of these States on foreign soil, the 
law of compensation is then determined by the rules of international public law and the 
rules pertaining to the conflict of laws inside internationl law. 

On the other hand, some States - of which there are few - have become party to the 
Convention regarding third-party l iabi l i ty pertaining to nuclear damage signed at Vienna 
on 21 May 1963 under the aegis of the United Nations International Atomic Energy 
Agency (appendix 1), whilst other States - since almost all European States possess a 
nuclear industry - have adhered to the Convention on third-party l iabi l i ty in the f ield of 
nuclear energy signed at Paris on 29 July 1960, revised on 28 January 1964 and 16 
December 1982, under the aegis of the Organisation for Economic Cooperation and 
Development's Nuclear Energy Agency (see appendix 2). 

These two conventions are based upon three common principles, but there are some 
differences in the way they are applied. 

First of a l l , the two conventions are based on objective l iabi l i ty , in the sense that the 
l iabi l i ty is based on the risk and not on the fault . Because of this, the injured party does 
not have to prove the link between cause and effect between the offending accident and 
the damage asserted. 

The l iabi l i ty is then channelled to the operator designated by the national public 
authority, in the sense that, in a general fashion, the operator is liable to the exclusion of 
any other person or if contractual stipulations exist regarding, in particular, an insurer or 
a financial guarantee (art. 6.f. of the Paris Convention). The operator has no recourse 
against anybody, unless able to prove the latter's intention to cause the damage. This 
principle does, however, entai l , at least under the Paris Conventions, some exceptions 
regarding transport, or in the event of damage to property located at the site. 

Lastly, this system of compensation obeys special rules of peak smoothing. The amount 
of the compensation can in fact be lower in some cases and not correspond to the amount 
of the damage, since the amount of the compensation is fixed by the internal laws of each 
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State. Now, whilst i t cannot be lower than a certain minimum level defined in each of the 
two Conventions, the Paris Convention provides for a ceiiing for compensation whilst the 
Vienna Convention leaves it up to each State to fix the ceiling which i t feels appropriate, 
or even to adopt a system of unlimited l iabi l i ty. Furthermore, the Paris Convention is 
complemented by a convention which was also drawn up under the aegis of the Nuclear 
Energy Agency, signed at Brussels on 29 July 1960, and modified on the same dates as the 
modifications made to the Paris Convention. 

This Convention provides, on top of the Paris Convention's compensation ceiling, for 
the existence of a second portion of compensation to be borne by the State to which the 
operator belongs, then a third portion to be borne by all the States who are signatories to 
tho aforesaid Convention, the financing of which is calculated according to the gross 
national product and the thermal power of the reactors stationed on the terr i tory of each 
State (see appendix 3). 

The majority of members of the Paris Convention are also members of the Brussels 
Convention. 

The majority of Companies operating nuclear installations who are members of the 
international Union of Producers and Distributors of Electrical Energy are members of the 
Paris and Brussels conventions (cf. appendix 4), and i t can be assumed that this system is 
the one which, in a general manner, determines the responsibility of the operator wi th 
regard to damage caused by a nuclear accident (§ 1). I t calls for the support of nuclear 
producers (§ 2). 

§1THE LEGAL SYSTEM FOR LIABILITY OF THE OPERATOR OF A NUCLEAR 
INSTALLATION DM ACCORDANCE WITH THE PARIS AND BRUSSELS 
CONVENTIONS 

Before describing this system, a preliminary observation must f irst be made. 

A study of the notions of compensation and cover should be conducted subsequently, 
since an operator is only obliged to pay compensation upon something for which he is 
liable, which is a problem of a str ict ly legal nature (see I). I t is only after this that the 
question of the system for cover and compensation becomes relevant; this is a problem of 
a str ict ly financial nature, which wil l be dealt with in a separate paper. 

Furthermore, in order to understand the third-party l iabi l i ty of the operator regarding 
damage caused by a nuclear accident requires the distinction to be made between whether 
or not the accident occurs on a nuclear site situated on the terr i tory of a State which is 
party to the Convention. This is because, whilst it is the operator who is l iable, i t is only 
in relation to an accident inside a nuclear installation, not in his personal capacity as an 
operator. In this way, an operator of a nuclear installation which comes under the Paris 
Convention may, in the context of his industrial activity in the nuclear f ie ld , have a role 
which is outside the scope of the Paris Convention - for example, in the context of a 
policy of international export or cooperation, or concerning industrialised nations or 
developing countries. 

In this case, the Paris Convention does not apply (see II). 
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I. Liability of the operator within the scope of the Paris and Brussels conventions 

These wordings are applicable to the damage caused : 

either through the operation or the existence of a nuclear installation, even in 
the process of being decommissioned or dismantled, unti l the moment when the 
national safety authorities, in compliance with the law of the convention, strike 
i t from the list of nuclear installations according to criteria of a quantitative 
and qualitative nature which are currently under consideration. 

or through the actions or property on the site of the contractors of the operator 
of a nuclear installation, the manufacturers or suppliers of property or serv;ces 
relating to the nuclear installation, by virtue of specific stipulations. 

or through nuclear substances being transported. The operator of a fixed 
nuclear installation normally performs no transport act iv i ty. NoneLLeless, he 
may sometimes assume by agreement the l iabi l i ty borne by the transporter of 
nuclear materials. 

- Furthermore, independent of his own activi ty on national soil (see A), he may 
also be the contractor of an operator of an installation situated on the terr i tory 
of States party to the aforesaid conventions (see B). 

A. Liability in the case of an accident occurring in a nuclear installation for which 
the operator is liable 

This is the most common case. We must here distinguish between the 
differences in status of the injured parties. 

1. Third Party Damage 

A third-party is understood to be any person outside the site except, if the 
case arises, the nuclear transporter, or inside the site, but with no connection 
to the operator of the installation. 

Liabi l i ty for damage to the said third parties is l imited. Compensation over 
and above a specific ceiling is only possible if the total amount of damage 
exceeds the ceiling laid down in the conventions. 

Moreover, this distribution of compensation depends on each national 
legislation for victims belonging to Member States, on common law and 
international law for victims belonging to third countries. 

Cover for this risk is organised by convention in three portions, the ceilings 
for which were subject, in the context of the aforementioned act of revision of 
16 December 1982, to an automatic increase through the transformation of the 
European monetary agreement units of account, in which they were expressed, 
into International Monetary fund variable content special drawing rights. The 
latter units multiply the exchange value of the former by a coefficient of 
around 2,5 in national currency. 
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An NEA management recommendation dated 16 December 1982 call upon 
member States to comply with these revised ceilings without waiting for the 
modification of 16 December 1982 to come into force. Several States have taken 
advantage of this to adjust the ceilings upwards (see appe.idix 4). This is the 
case in France. Furthermore, one state, the FRG, has adopted the system of a 
fourth portion which has no ceiling, i.e. is unlimited. Whilst other states retain 
the three-portion system, however, this does not mean that , in the event of a 
major accident, things would remain as they are. There is good reason to 
believe that a law of national l iabil i ty would be brought in to top up the 
indemnities for the damage sustained. 

Most States have anyway made provision that when, in the event of a 
nuclear accident, i t becomes apparent that the maximum amounts available 
may not be sufficient to pay compensation for all the damages suffered by the 
injured parties, a decision by the national authorities would establish the 
situation and set the terms for apportionment of the amounts available. 

Application measures wil l then define the special control measures to which 
the population must submit itself to determine which persons have suffered 
damage and, once the insufficiency of the amounts provided for and the 
priorities to be respected have been considered, may determine the rules 
governing the calculation of the indemnities which may be awarded to each 
injured party as compensation for physical injury or material damage. 

In this case, the amounts available are most often apportioned according to 
the following rules : 

a) in the case of physical injury, they are apportioned according to conditions 
determined by analogy to the legislation governing accidents at work. 

b) any amounts which remain available after this f i rst indemnisation are 
apportioned between the injured parties in a manner proportional to the 
physical injuries st i l l to be indemnified and the material damages suffered, 
which are estimated according to the rules of common law. 

The question of whether expenses undertaken to reduce or eliminate the 
causes of the damage should be charged to the available amounts has not yet 
been settled. I t is currently under consideration by the Nuclear Energy Agency. 
The report on the concept of damage to property provides an analysis of this 
question. 

2. Damage caused to the property of the Contractors 

The latter persons are considered to be, nn the one hand, the manufacturers 
and suppliers on the site, and on the other, the transporters. 

a) In connection with the first category of persons, 3 i i . l of the Paris 
Convention establishes in principle the exclusion of any compensation for 
damage to property situated on the site and which is used, or is to be 
used, in connection with the site. There is no other possible alternative 
to this, except i f , in the contract binding him to the manufacturer or 
supplier, a clause exists by which the operator can claim against the 
latter for compensation for the damage caused to the installation or to 
the other property located on the site. 



I t should here be mentioned that these contractual stipulations are not 
intended to place l iabil i ty upon the contractors, since i f this were the 
case, they would not enter into the contract in the first place, given the 
magnitude of the risks. Their purpose is to set nonno for trading inside 
the nuclear industry by making the industries liable through a clause by 
which they bear responsibility for an indemnity fixed according to the 
amount of the deal. This must be covered by compulsory insurance taken 
out by the operator in the name of and on the behalf of, and at the 
expense of, the contractor. 

Furthermore, in France in particular, provision has been made so that , 
when an installation is primarily assigned to a public service use, 
damages caused to property not belonging to the operator on the site 
where the installation at the origin of the accident is located and which 
is, or is to be, used in connection with the installation, wi l l be 
indemnified by the State for the portion exceeding 25 mill ion French 
francs, insofar as the indemnification of all the parties injured by the 
aforesaid accident, under the terms of the law, does not reach the l im i t 
of 600 mil l ion francs. 

b) As far as the second category is concerned, the sending operator or, 
depending on the transportation contract, the receiving operator, is 
liable for damage to the means of transport. 

3. Damage to participants 

In compliance with article 6 h of the Paris Convention, if the compensation 
of the damage calls into play any national or public system of medical 
insurance, social security or for the compensation of accidents at work and 
occupational diseases, the rights of the beneficiaries and any recourse which 
can be made against the operator are governed by the law of the State or the 
regulations of the intergovernmental organisation which established the system. 

B. Liability of the Operator as the contractor of another Operator of a nuclear 
installation 

If the operator of a nuclear installation is a supplier of technological or 
property services, or a nuclear manufacturer, working for another operator, his 
l iabi l i ty, in the event of damage caused as a result of a nuclear accident occurring 
at the site of the other operator, cannot be incurred by virtue of the principle of 
channelling. 

This situation occurs most often when a nuclear installation is used as a site for 
the storage and/or reprocessing of nuclear waste. No other alternative is possible 
unless in the event of stipulations to this effect in the agreement binding the 
Establishment to the operator, and then in respect of this operator only. The 
prevision described above (at I.A.2.) would then apply. 

I I . Liability of the operator of a nuclear installation within the scope of the Paris 
Convention resulting from his activity outside the scope of this Convention 

Here also, we must make the distinction between the types of act ivi ty performed 
by the operator. 
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He may be either a manufacturer or a provider of goods and services such as, for 
example, the companies which export to China, or the operator of a nuclear 
installation in a State which does not come under the Paris Convention; the latter is a 
theoretical concept, but one which could occur in the context of cooperation with 
States in the process of industrial development who may desire to procure their f irst 
installation of this kind. 

A. Third-Party liability as a Nuclear Manufacturer or Supplier 

The operator of a nuclear installation coming under the Paris Convention may 
engage in exporting nuclear technology to a State which is not terr i tor ial ly covered 
by the Paris Convention (see art. 2). 

In this case, and in the event of a nuclear accident occurring at a nuclear 
installation located in a country which has not rat i f ied the Paris or Vienna 
Conventions, the fu l l and absolute l iabi l i ty of the exporter could be scught under 
the terms of the common law. If however, these States adhere to the Paris or 
Vienna Conventions, the principle of channelling to their own operator would mean 
that the exporting company would avoid having its l iabi l i ty sought, unless 
stipulated otherwise in the contract. It is thus in the interests of producers 
engaging in export, to ensure that these States are party to one or other of these 
conventions and, in particular, that the Vienna convention be brought into force as 
soon as possible. 

In this respect, the co-existence of the two conventions is stil l causing some 
problems, which the agencies at Paris and Vienna are a t^mpt ing to resolve by 
envisaging the establishment of a third convention, called a "bridging" convention, 
which would allow the application of the two conventions to be coordinated. This is 
not, however, a simple matter. 

What is more, i t has been envisaged that States could dhere to the two 
conventions at the same t ime. This would present a new di f f icul ty, however since, 
under art. V of the Vienna Convention, each State has the right to organise its own 
system of l iabil i ty above an amount of 5 million dollars per accident. I f this amount 
is lower than that provided for by the national law for the application of the Paris 
Convention, also being a signatory to the Vienna Convention presents no problems 
of a financial nature. I t would however be a different matter if the value of the 
dollar were to be calculated according to its equivalent in gold as is provided for 
under art. VIII of the Vienna Convention, without taking into consideration the 
American Government's 1973 decision to "f loat" the dollar. 

So in this case, the ceiling for l iabi l i ty would very probably exceed the amount 
provided for by the national laws prevailing in most member States of the Vienna 
Convention, which would, all other things being equal, render adhesion impossible. 

B. Liability incurred in the capacity as operator of a nuclear installation of a State 
which does not come under the Paris Convention 

The operator would in this case be liable only in compliance with the national 
nuclear legislation applicable in the country in which he was operating the nuclear 
installation, unless this country was a party to one or other of the Vienna or Paris 
conventions. 
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This is currently st i l l a theoretical situation. I t is not, however, unreasonable to 
imagine a situation where a company from an industrialised nation might soon be 
invited to operate a nuclear installation in a developing country (Turkey). 

§2 THE FUTURE OF THE SYSTEM OF LIABILITY IN ACCORDANCE WITH THE PARIS 
AND BRUSSELS CONVENTIONS 

The future is uncertain because of discussions started in the NEA and the IAEA by 
various national delegations, which call into question the principle of l imited l iabi l i ty, the 
notion of damage to property, the methods of financing the covering of the nuclear risk 
and the temptation to appeal whenever possible to national law. 

I . The challenge to the principle of limited liability 

The concept of l imited l iabi l i ty is linked to the system of channelling to the 
economic operator and to the basing of l iabil i ty on the risk. Transferring to a system 
of unlimited l iabil i ty whilst retaining the principle of channelling is tantamount to 
creating a new system, which discriminates against the nuclear industry in that such 
system does not exist for other industries with a high technological risk, such as the 
chemical or petroleum industries. Furthermore, since the latter is in competition with 
the nuclear industry in terms of the provision of energy, the adoption of such a system 
would be equal to concealing an energy policy under the guise of humanitarian 
concerns. 

In any case, electr ic i ty undertakings are resolutely in favour of maintaining the 
present system. 

I I . The notion of property damage 

To date, the notion of property r'amage has seemed clear cut when compared wi th 
bodily damage. 

But, since Three Mile Island and more so since Chernobyl, international 
organisations and individual States alike have recognized the capital importance of 
further exploring this notion. Indeed, the destruction of property through radiation, 
f ire or explosion in the aftermath of a nuclear accident is clearly classified in the 
property damage category; however, this does not necessarily apply to expenses 
incurred to avoid an accident, protect the vict im and the property threatened by the 
said accident and make good the economic hardship which might follow from these 
protection and safety measures and from damage caused to third parties by this 
accident. Opinions differ within circles concerned by this problem and the latter is the 
main item on the agenda of meetings which assemble international organisations, local 
authorities p .̂d companies. 

This is not an appropriate forum for the analysis of highly technical problems. The 
Insurance Study Committee and its Group of Experts follow these problems closely 
since two of their members are present, in a purely consultative capacity, within the 
Committee of government experts of the NEA and the standing legal Committee of 
the IAEA. 
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ì l l . Procedures for financing the cover of a nuclear risk 

Paragr&ph §2 of the explanatory memorandum of the Paris Convention under which 
"nuclear operators ... clearly cannot obtain an unlimited financial guarantee ... 
Finance charges, which the unlimited l iabi l i ty might involve, could seriously hamper 
the evolution of the nuclear industry" expresses the problem of financing the cover of 
a nuclear risk extremely wel l . 

One suspects that if the States which have adopted a system of unlimited l iabi l i ty 
decide to cover the l iabi l i ty of the nuclear operator over and above the ceiling 
specified in the Brussels convention, they might levy a tax on the nuclear KW. This 
would seriously encumber the nuclear industry. 

On the other hand, one cannot ignore the fact that the United States' legislation 
influences nuclear law worldwide in spite of the former not being party to a 
convention. Actually the US study the possibility to increase the responsibility of the 
operator of nuclear plants up to 7 thousand mill ion US $ per accident. 

The question which springs to mind is : are the pools capable of covering such risks, 
is it necessary to have recourse to this kind of cover rather than another, etc... These 
problems are further developed in separate communications. 

IV. The temptation to have recourse to national law as much as possible 

On numerous occasions, the Paris Convention refers its application to the 
enactment of national rules. This is the case for example, with reference to the f ield 
of application of the Convention (see art . 3), the responsibility of the transporter (see 
art. 4 d and 7 e), the subrogation (art. 6 d), the indemnification of damages sustained 
by the participants (art. 6 h) the amount of the compensation (art. 7b), the extinction 
of claims for compensation (art. 8), and especially the nature, form and scope of 
compensation, as well as the equitable allotment of indemnities (art 11) etc... (see 
appendix 3). 

Nevertheless, art . 14 prescribes that the Convention must be applied without any 
discrimination on account of nationality, domicile or residence. 

Therefore, one should ask oneself whether "national law", "national legislation", 
decisions of the tribunal wi th jurisdiction under the terms of the Convention to give a 
ruling on actions; resulting from a nuclear accident, may rule freely on problems of 
substance and procedure, which are not specifically settled by the current Convention, 
whereas these laws must avoid any discrimination. 

* * * 
* * * * * 
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The fact remains that the hest system of l iabi l i ty for operators of a nuclear 
installation regarding damage caused by a nuclear accident is that of the rel iabi l i ty of the 
nuclear installation and its operating procedures. 

In this context, the accidents at Three Mile Island and Chernobyl are very significant. 
Both have brought the real problem of the nuclear industry into the spotlight : the 
problem of the interface between man and machine. This is a problem which neither the 
lawyer nor the insurer should allow himself to forget. 
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APPENDIX 1 

LIST QF STATES WHICH HAVE RATIFIED THE VIENNA CONVENTION 

VIENNA CONVENTION 
brought in to force 12.11.1977 

S t a t e s which have r a t i f i e d 
or are members 

Egypt 
Ph i l ipp ines 
Yugoslavia 
Cuba 
Argentina 
Cameroon 
Trinidad 
Tobago 
Bolivia 

S t a t e s which have not r a t i f i e d Taiwan 
Colombia 
Spain 
United Kingdom 



19 .ko 

APPENDIX Z 
LIST OF STATES WHICH HAVE RATIFIED THE PARIS AND BRUSSELS CONVENTIONS 

CONVENTION QN THIRD-PARTY LIABILITY 
IN THE FIELO OF NUCLEAR ENERGY 

(Pans convention) 

Contracting 
parties 

Belgium 
Denmark 
Federal Rep, 
of Germany 
Finland (membership) 
France 
Greece 
Italy 
Netherlands 
Norway 
Portugal 
Soain 
Sweden 
Turkev 
United Kingdom 

Convention 

3 Auaust 1966 
4 Seotember 1974 

30 September 1975 
16 June 1972 
9 March 1966 
12 May 1970 
17 September 1975 
23 Qecembar 1979 
2 July 1973 

29 September 1977 
31 October 1961 
1 April 1968 

10 October 1961 
22 February 1966 

Oate of ratification 

1964 
supplementary 

aratocol 

3 August 1966 
4 Seotember 1974 

30 September 1975 
16 June 1972 
9 March 1966 
12 May 1970 
17 Seotember 1975 
23 December 1979 
2 July 1973 

29 September 1977 
30 Aoril 1965 
1 Aoril 1963 
5 Aoril 1968 

23 February 1966 

1982 
protocol 

19 September '985 

25 Seotember 1985 

23 June 1385 

3 June 1386 
28 May 19S4 

8 March 1933 
21 January 19S6 
19 August 1985 

CONVENTION OF 3i JANUARY 1963 
SUPPLEMENTARY TO THE PARIS CONVENTION OF 29 JULY 1960 

ON THIR0-PARTY LIABILITY IN THE FIELD OF NUCLEAR ENERGY 
'.SuBBlettenury SruaaaLs Canvantian? 

Oate of ratification 
Contracting 

aar.Ufis 

Convention and 1964 

supplementary praticai 1982 protocol 

Belgium 
Denmark 
Federal Rep,of Germany 
Finland (membership) 
France 
Italy 
Netherlands 
Norway 
Spain 
Sweden 

20 August 1975 
4 September 1974 
1 October 1975 

14 January 1977 
30 March 1966 
3 February 1976 

23 September 1979 
7 July 1973 

27 July 1366 
3 April 1963 

24 March 1366 

20 August 1985 

25 Septemoer 1985 

14 June 1935 

13 May 1386 

22 Marcri 1983 
.3 August 13SS---



ARGENTINA 
VC 

Key 



NORWAY 
PC, BSC 

PCP. BSCP 

i 3A« ( 

s? 

Spain and the United Kingdom, although they have ratified 
the conventions of Paris and Brussels, have also signed - but 
not ratified - the Vienna Convention. 
Columbia and Morocco have only signed • but not ratified • 
the Vienna Convention. 
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APPENDIX 3 

Calculation of contr ibut ions to l i a b i l i t y coverage 
for the operator of a nuclear i n s t a l l a t i o n es tabl i shed 
under the t e rns of the Par i s Convention and of a r t . 12 
of the supplementary Brussels Convention. 

(Based on QECO sources t) 

Contributions 

Country Srcss National Theraal based on based on Total 
Product (GNP) Potter GNP (SOI) therial (S) 
Un 1,000 (H«) power 
si 11 ions of (50X) 
US $) « 

Selgiua 

Denmark 

F, R, of Semany 

Finland 

France 

Italy 

Netherlands 

Norway 

Spain 

Sweden 

United Kingdom 

TOTAL 

111,0 

80,0 

390,0 

70.S 

707,5 

504,0 

171,1 

68,7 

226,7 

131,5 

544,7 

3503,7 

16200 

-

S67C0 

6900 

135000 

3900 

1500 

-

16800 

28800 

30600 

296400 

1,58 

1,14 

12,70 

1,01 

10,07 

7,19 

2,44 

0,98 

3,24 

1,38 

7,77 

50,00 

2,73 

-

9,57 

1,16 

22,77 

0,66 

0,25 

-

2,34 

4,96 

5,16 

50,00 

4,31 

1,14 

22,27 

2,17 

32,34 

7,85 

2,69 

0,98 

6,08 

6,74 

12,96 

100,00 

i Electrici ty, nuclear energy and fuel cycle in 0EC0 countries, 1987 

« °?ovi;ional, depending on current prices and exchange rates 
Source; 0EC0 principal economic indicators, August 1987 
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APPENDIX 4 

CONVENTIONS 
BEFORE AND AFTER THE REVISION OF 16 DECEMBER 1982 

(NOT YET IN FORCE) 

Hiniaui aiount in 
case of low risk 

Raxiaui conon 
lav aaount 

2nd portion 

3rd portion 

European sonetary 
accord units 

s a 

15 ft 

70 fl 

120 fl 

Special drawing 
rights 

5 R 

15 H 

175 il 

300 fl 

Risk coverage 

Operator 
or insurance or 
financial guarantee 

National govt, with 
public funds 

òroup of States 
party to the Brussels 
convention on basis 
of a Scheie of 
apportionient 
according to gross 
national product and 
total pover of themal 
nuclear installations 

4th theoretical 
oortion 

The Paris and Brussels Conventions are 
silent on the possibility of States 
intervening beyond the ceiling of the 
3rd portion, 

Belgiua tolanned) 
Federal Republic of 
Seraany, Sweden, 
Switzerland 
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SUMMARY SHEETS CONCERNING THE NATIONAL LAW APPLICABLE REGARDING 
NUCLEAR LIABILITY IN CERTAIN COUNTRIES 

1. BELGIUM 

The legal l iabi l i ty of an operator of a nuclear power plant is regulated by the law of 
July the 22nd of 1985 on third party l iabi l i ty in the f ield of nuclear energy and by the law 
of July the 30th 1985 ratifying the International acts (the Paris and Brussels Conventions 
and their additional Protocols). 

By this legislation the operator of a nuclear installation is liable for damages caused 
by a nuclear accident in accordance wi th the Paris and Brussels Conventions and to the 
Belgian law; the operator is liable for damages caused by a nuclear accident even i f this 
accident is caused directly by natural disasters of an exceptional nature. However, the 
operator shall not be liable for damages caused by a nuclear accident directly due to acts 
of armed confl ict , hostilities, civi l war, or insurrection. 

The operator liable is the one who holds the nuclear materials, such as nuclear fuel ; he 
must be agreed as such by the Ministry, who has the energy department in his 
competence, previously to the implement of the nuclear fuel . This recognition is 
submitted to the ability of the operator to face the l iabil i t ies to be supported, either by 
underwritting an insurance, either by having and maintaining an equivalent financial 
security. 

The maximum amount of l iabi l i ty of the operator for damages is set at 4 bill ion BEF 
(= t 100 mill ion ECU each and any nuclear accident). This amount can, by royal decree 
deliberated by the Council of Ministers, be adapted in order to maintain constant the 
value or in consideration of the capacity and the nature of the nuclear installation, the 
importance of the transport or any other circumstance which can influence its value. 
However, in no event this amount may be less than the minimum amount which is stated 
by art icle 7 b of the Paris Convention. 

The law has not modified the provisions of workmen's compensation and occupational 
diseases compensation systems which continue to be applied to victims of a nuclear 
accident, i t being however understood that, if the conditions of the social security 
legislation and the law of 1985 are united within certain l imits a combined application is 
possible. 

The vict im of a damage can take action directly against the insurer or against any 
person who provides a financial security. 

The Belgian State and, possibly, the other contracting states who paid compensation on 
account of their obligations, have a right of recourse : 

against any physical person who causes with intent a damage and against any 
person who has granted a right of recourse by contract and, 

- against the operator of the nuclear installation concerned, in recovering of Public 
Funds when the operator has committed a serious offence. 

The actions for compensation must be brought against the operator within ten years 
from the date of the accident; nevertheless, these actions wil l be extinguished after a 
period of three years from the date at which the person suffering damage has knowledge 
of the damage or of the identity of the operator. 
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2. FINLAND 

Finland has rat i f ied both the Paris and Brussels conventions. The national legislation 
on third party l iabi l i ty in the f ield of nuclear energy came into force in 1972. The l iabi l i ty 
of the owner and the state are l imited according to the conventions. The amounts of the 
financial guarantee or insurance is expressed in national money (FIM) and Unit of account 
of the European Monetary Agreement (1EMA u/a = FIM 4,20). 

The l imits for the l iabi l i ty are as follows : 

1) Liabi l i ty of the owner of a nuclear power station is l imited to FIM 42 mil l ion, 
which equals SRI 7 millions (1 SRI = 6 FIM). The l imi t can be decreased by the 
government in special cases e.g. during transport to not less than FIM 21 mil l ion 
(SRI 3,5 mill ion). 

2) Liabi l i ty of the state is according to the Brussels Supplementary Convention up to 
EMA u/a 120 mil l ion, which equals approximately round FIM 500 mill ion (84 mil l ion 
SRi). 

To the compensation payable apply the normal rules of the Finnish legislation 
concerning indemnification under st r ic t l iabi l i ty. The compensation can only be demanded 
from the owner and his insurance. 

The rat i f icat ion of the Protocol concluded in Paris in 1982 concerning revision of the 
conventions is under preparation. The governmental proposal for revision of the national 
law accordingly has not yet been presented, but i t is likely to be presented within the next 
12 months. 

3. FRANCE 

I. The French legal system for third-party l iabi l i ty in the f ield of nuclear energy 
derives from law N° 68.943 of 30 October 1968 (Journal Off ic iel of 31 October 1968). 

I I . This law clarifies and extends certain provisions of the Paris Convention. 

It extends the l iabi l i ty of the operator of a nuclear installation to damage ca-vsed 
by the ionizing radiation emitted from any source of radiation whatsoever situated at 
the operator's installation, as well as to damage caused to the means of transport upon 
which the nuclear substances are located at the time of the accident. 

In the same way, the l iabi l i ty under the Convention is extended to the damage 
caused to the means of transport upon which the nuclear substances are located and 
conditions set down by the Brussels Convention. 

I I I . The law also organises the system of l iabil i ty cover. 

The maximum amount of the operator's l iabi l i ty is set at 50 MF per accident, 
regardless of the number of installations the operator has on one site. Above this level, 
the victims are indemnified by the State under the terms and conditions set down by 
the Brussels Convention. 

Each operator is obliged to have and maintain insurance or another financial 
guarantee for the amount, per accident, of his l iabi l i ty. The financial guarantee must 
be approved by the State. The State itself may give its own guarantee which wil l act 
as a substitute, either wholly or in part, for the insurance of another type of financial 
guarantee. 



- 2 9 -

APPENDIX 5 (3) 

The insurer of any other person having agreed financial assistance cannot suspend 
the insurance or financial guarantee provided for by the present art icle, or terminate 
i t , without giving notice of at least two months by letter to the minister in charge of 
atomic energy. 

I f the victims of a nuclear accident cannot obtain compensation for their damages 
from the insurer, the financial guarantor or the operator, the responsibility for doing 
so wil l be borne by the state in their place inside the aforementioned l imi ts . 

Any transportation of nuclear substances in transit through national terr i tory is 
subordinate to proof being given of a guarantee of at least 600 MF. 

A decree may provide for derogations when this proof does not seem necessary. 

When an installation is partially assigned to public service working, damage caused 
to property which does not belong to the operator and which is located on the site 
where the installation which caused the accident and which is, or wi l l be, used in 
connection with the installation, is indemnified by the State for the portion exceeding 
25 MF, to the extent where the indemnification of all the victims of the said accident, 
under the terms provided for by the law, does not reach the l imi t of 600 MF. 

IV. The law determines the procedure to be followed for the compensation of the 
victims. 

The victim can take action directly against ti.e liable operator's insurer or against 
any person having given his financial guarantee. 

The person who compensated the victims has rights of appeal acknowledged as 
being the operator's by the Paris and Brussels Conventions. In this case, the State is 
reimbursed as a priority for the funds whi^h i t has been obliged fn pay. 

Compensation claims become void after three years, either fr,>m the moment when 
the victim became aware of the damage and of the operator l iable, or from the time 
when he should reasonably have become aware of i t ; they cannot however be instituted 
more than ten years from the date of the accident. 

When an accident has occurred on French terr i tory an'1 if the Pa^s Convention 
gi»es jurisdiction to a French court, the State wi l l also enu r̂  the indemnification of 
the damages whose distribution has not been requested because the damage became 
apparent only after the end of the ten year period elapsed since the day of the 
accident. The total amount of indemnities granted for any reason whateotve- cannot, 
even in the above case, exceed the maximum level set for indemnificaticn. ,^n action 
for compensation brought against the State must be brought within a ma/irrium period 
of five years cifter the expiry of the ten year period set in the preceding paragraph. 

It is not derogated from the rules established by legislation concerning social 
security and compensation for accidents at work and occupational diseases, and by 
legislation with the same purpose regarding certain particular professional categories, 
especially insofar as recourse is concerned. 

In all cases other than where the v ict im, who was in employment of the operator at 
the time of the nuclear accident, was indemnified on the basis of an accident at work 
or on duty in the strict sense of the term or of an occupational disease, the recourse 
wil l be made against the operator, his insurer of the parlies providing him with a 
guarantee. 
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If the vict im was in the employment of the operator at the time of the nuclear 
accident and was indemnified on the basis of an accident at work or on duty in the 
str ict sense of the te rm, or of an occupational disease, and if the said accident was 
caused by a party other than the operator or his employees, the vict im and the 
organisation which granted him the social security benefits wi l l make the same 
recourse against the operator as that which is available to them against the author of 
the accident. 

V. Lastly, following a nuclear accident, i t becomes apparent that the maximum 
amounts available may be insufficient to compensate for all the damages sustained by 
the v ic t im, a decree of the council of ministers, to be published within a period of six 
months after the day of the accident, wi l l register this exceptional situation and set 
the terms for apportionment. 

4. ITALY 

I . The corpus of Italian standards : law n° 1860 of 31st December 1962 and Decree N° 
519 of lOt.i May 1975 of the President of the Republic. The liability of the Nuclear 
Operator. 

Italy was one of the f i rst European nations to introduce general rules on activities 
related to the peaceful use of nuclear energy via Law N° 1860 of 31st December 1962. 
The rules essentially point to the industrial and scientific applications of the atom in 
special installations which prepare, manufacture, separate and process nuclear 
substances. 

The said rules are divided into six chapters. The third chapter "Of l iabi l i ty resulting 
from the peaceful use of nuclear energy" contains eleven articles (art. 15-25), 
amended by Decree N° 519, which replaced article 1 and articles 15 to 24 of Law N° 
1860. Thus this chapter forms the core of the corpus of Italian standards of "nuclear 
l iabi l i ty". These rules embody a specific legal system. 

The subject chosen as the central figure is the nuclear operator, who - according to 
Decree N° 519 - is "the rightful holder of a licence granted by the Ministry of 
Industry, Trade and Crafts, for the operation of a nuclear plant". The definition refers 
to the content of Law N° 1860 - which, in turn, is borrowed directly from the Paris 
Convention - in which the nuclear operator is identified as "the natural of legal person 
appointed or acknowledged by the responsible authorities as the operator of the plant". 

I I . Limitations of nuclear liability 

At present, pursuant to Decree N° 519, the operator is liable for damage caused by 
a nuclear accident when i t does not exceed 7.500 mill ion l ira (according to 
Law N° 1860, i t is 3150 mill ion l ira). 

In the event of damage exceeding this figure, the government becomes liable for up 
to 43.750 mill ion l i ra . However, the government retains the right of appeal against the 
operator when the latter is wholly responsible for the damage. Over and above 
43.750 mill ion l i ra, compensation is incumbant on the contracting parties to the Paris 
and Brussels Conventions. 

If one compares the f i rst group of l iabil it ies, one must infer that government 
intervention only applies to the second group, even when total or partial cover of the 
operator's l iabil i ty is non-existent. 
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Third party protection is embraced equally by art icle 24, which establishes the 
Fund for just compensation intended to ensure more selective just compensation, 
benefitting the victims of nuclear accidents who no longer have the right to 
compensation when the damage surfaces ten years after the aforementioned accident 
and entails immediate and indisputable etiological deviation. 

I I I . Compulsory insurance of nuclear liability 

The withdrawal of cr i ter ia apportioning blame prompted the adoption of a 
compulsory l iabi l i ty insurance scheme for the operator. Indeed - as stated in Decree 
N° 519 - "he must stipulate and maintain" insurance covering the maximum l imi t of 
the compensation he has to pay for the damage caused by a nuclear accident, up to 
7.500 mill ion l i ra , or provide another financial guarantee of equal value. As for the 
insurer - and the operator - he is party to the restoration of l iabil i ty on the basis of 
legal action for "direct" damage applicable to him; this is a fundamental characteristic 
of Italian law which thus exercises the right granted to each country by article 6 of 
the Paris Convention. 

5. NETHERLANDS 

The Netherlands have rat i f ied the Paris and Brussels Conventions. On the basis of 
WAKO (the Dutch Nuclear Liabi l i ty Law of 1979) the maximum l iabi l i ty amount for the 
operator of a nuclear installation located in the Netherlands has now been put at 
NLG 400 mil l ion per accident. The l iabi l i ty risk is insured by the Dutch "Atoompool". 

The state offers additional coverage to the same amount for a number of (minor) risks 
which are included in the WAKO-policy but excluded with the "Atoompool"; the operator 
pays a small premium for this coverage. In addition, the state offers (without premium) 
the injured party a guarantee in excess of the above NLG 400 mil l ion up to a maximum 
amount of NLG 1 billion per event (when the Law, which has not yet been introduced, is 
passed, this amount may be raised to NLG 2 billion). Any damage in excess of this amount 
wi l l be paid in due proportion by the injured party itself. 

Liabil i ty of the transporter carrying nuclear fuel to or from the nuclear installation 
may be agreed upon in a contract when permission for this is granted by the Minister of 
Finance. 

The current expiration date of 10 years after the nuclear accident may be extended to 
30 years for injury and death (pursuant to the new Bil l already mentioned). 

In the WAKO the Dutch Distr ict Court of The Hague has been declared competent. 
However, acknowledgement and payment of possible claims can only be done with the 
approval of the Minister of Finance. 

Al l costs stated in section 7 (9) of the Paris Convention wil l be reimbursed (including 
those resulting from damage caused by gradual irradiation during normal operation, up to 
a maximum of NLG 8 mil l ion). 

6. FEDERAL REPUBLIC OF GERMANY 

For the German Nuclear l iabi l i ty Law the provisions of the Paris Convention (PC) of 
July 29, 1960, governing nuclear third party l iabi l i ty, in the version of the Supplementary 
Convention of January 28, 1964 and the Agreement of November 16, 1982 are applicable 
as national German law. The following, PC-supplementing rules of the German Nuclear 
Liabi l i ty Law in force should be noted : 
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I . EXTENT OF LIABILITY AND FINANCIAL GUARANTEE 

a) Extent of Liability 

In 1985 the maximum liabil i ty of DM 1 billion was cancelled and the unlimited 
risk l iabi l i ty was introduced. 

There is no such non-liability in specific instances of force majeure as provided 
in para. 9 PC; however, in such instances l iabi l i ty is l imited to the maximum 
amount of the government's "topping up" obligation. 

In the event of a claim occurring in another country, l iabi l i ty wi l l be l imited 
to : 

300 mil l ion special drawing rights with respect to nations that are parties to the 
PC, for which the 16/11/1982 version of the Brussels Convention is applicable; 

120 mil l ion special drawing rights wi th respect to nations that are parties to the 
PC, for which the 28/09/1974 version of the Brussels Convention is applicable, 
and 

15 mil l ion special drawing rights with respect to remaining nations. 

b) Financial Guarantee 

The (private) financial guarantee to be evinced by the owner of a nuclear plant 
is l imited to a maximum amount of DM 500 bil l ion. This l imi t wi l l be reviewed and 
possibly adjusted in 5 years with a view to achieving the actual value. The 
maximum amount of the financial guarantee is not related to the possibilities of 
the insurance market. 

n. DAMAGE COMPENSATION 

Based on unlimited l iabi l i ty, damage compensation is the following : 

up to DM 200 million - nuclear plant owner's private insurance, 

- DM 200-500 mill ion - joint compensation by insurers and nuclear plant owner, 

- DM 500 mil l ion-1 billion - compensation by public funds at no cost for nuclear 
plant owner. The maximum amount of the government's topping up obligation is 
l imited to twice the maximum amount of the financial guarantee, 

beyond DM 1 bill ion, unlimited coverage by owner solely. 

M . JURISDICTION AND APPLICABLE LAW 

The court having jurisdiction under art. 13 PC wil l decide on damage claims. 

In the event that under the PC a German court has jurisdiction for the decision 
regarding a damage against the owner of a nuclear plant located in another country 
that is a party to the PC (e.g. when the cause of the damage for which a foreign 
nuclear plant owner is l iable, occurs in the Federal Republic of Germany), l iabi l i ty wi l l 
be decided according to German law, however with specific restriction allowing for 
the law of PC-party country where the nuclear plant is located. 
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IV. SPECIFIC FEATURES OF THE GERMAN NUCLEAR LIABILITY LAW 

A) For the transport of radioactive materials there is a possibility of transferring 
l iabi l i ty f rom the nuclear plant owner to the carrier, provided some str ict 
requirements are met; 

B) Departing from art . 9 PC, l iabi l i ty is maintained even in some specific 
instances of force majeure; 

C) The space l imitat ion provided by art . 2 PC is cancelled, chat is, even injured 
parties belonging to countries that are not parties to the PC may f i le a claim 
under the German Nuclear Liabi l i ty Law; 

D) Compensation by the government up to the maximum amount of the 
government's topping up obligation (currently DM 1 billion) for injured parties in 
the Federal Republic of Germany, provided they can claim either inadequate 
coverage or no coverage at all under foreign law. 

7. UNITED KINGDOM 

Nuclear Third Party insurance, covering injury/damage to the general public and their 
property resulting from nuclear incidents, is governed by the Paris and Brussels 
Conventions and the Nuclear Installations Act 1965. 

There are two International Conventions on nuclear Third Party Liabi l i ty Insurance to 
which the UK is a signatory. These are "the Paris Convention" of 1960 and the "Brussels 
Convention" of 1963. The agreements reached in these are given effect in i.he UK through 
the relevant sections of the Nuclear Installations Act 1965. This Act is a complex one. In 
essence i t sets up the system of Third Party Liabi l i ty anticipated by the Paris Convention 
and makes the provision for public funds to be made available, so that the scale of 
compensation called for by the Brussels Convention can be provided, if and when 
necessary. Three provisions of the Act are of particular interest to the Board as an 
operator of nuclear power stations : 

1. Section 7 (1) of the Act imposes a fundamental and absolute duty on the licensees 
of nuclear sites to prevent injury and damage by radiation to third parties. In 
practice this is a "no faul t" duty; no fault or negligence on the part of the licensee 
in relation to this duty has to be demonstrated to create l iabi l i ty. 

2. However, in case of a breach of this duty, Section 19 (1) requires the licensee to 
make provision, by insurance or other means.,for sufficient funds up to a prescribed 
aggregate amount to be available at all times to meet claims which may be 
established against them. 

3. Section 18 uf the Act provides statutory authority for the use of public (i.e. 
Government) funds to comply with the requirements of the Brussels Convention as 
to the "topping up" of operators' funds in the event that they are insufficient to 
meet claims. 
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THE PRESCRIBED AMOUNTS 

A) The Operators' L imi t 

The prescribed aggregate amount may change from time to time as the 
operators l iabi l i ty l imi t may be increased by Government Order. Unt i l 
1 September 1983 the operators l im i t was £5M per licensed site. However, in 1983, 
following agreement to increase the amounts provided under the Brussels 
Convention for inf lat ion, the aggregate l iabi l i ty of operators of large stations such 
as CEGB became £20M per licensed site, which is st i l l the present l im i t . 

B) The Government L im i t 

Currently the maximum total to which operators' funds may be topped up is to 
the sterling equivalent of 300 mil l ion Special Drawing Rights (about £200M). 
Thereafter, in the unlikely event of aggregate claims exceeding this amount, i t 
would be for Parliament to decide whether and how further funds should be 
provided. 

8. SWEDEN 

In connection with the convention amendments, Sweden decided to make amendments 
to the 1968 Nuclear Liabi l i ty Ac t , which amendments entered into force as of 
1 Apr i l 1983. 

I. The operator's l iabi l i ty has been increased to SEK 500 mill ion per nuclear incident 
(previously SEK 50 mill ion). I t should be noted here, however, that a lower l iabi l i ty 
amount of SEK 100 mill ion applies for the handling of unirradiated fue l . 

Furthermore, Sweden has adopted a state l iabi l i ty beyond that which applies under 
the conventions. The l imi t of this l iabi l i ty is set in such a manner that the total 
amount available to those who suffer damage in connection with the operation of a 
nuclear installation amounts to SEK 3 billion per accident. This amounts does not 
include interest or compensation for court costs. 

I I . If the amount - SEK 500 mil l ion for each nuclear accident - for which the operator 
is liable according to the above does not suffice to pay compensation to those who 
are entitled to compensation, their compensations and interest on them shall be 
reduced by the same proportion. 

I I I . Regarding the question of court of revenue, i t is stated in Swedish law that actions 
against owners of nuclear facil i t ies may be brought in Sweden i f the nuclear 
incident has occurred completely or partly in Sweden and the nuclear incident has 
occurred wholly outside the terr i tory of any contracting state or if the place of the 
incident cannot be determined with certainty. 

I t should be pointed out that in cases where i t is necessary in order to comply with 
the provisions of Art ic le 13 (c) (ii) of the Paris Convention, the Government shall 
decree a l imitat ion of the venue which otherwise belongs to a Swedish court 
pursuant to what has been stated above. 



- 3 5 -

APPENDIX 5 (9) 

9. SWITZERLAND 

The Act of 18th March 1983 entered into force on 1st January 1984. I t maintains the 
two essential principles established by the Atomic Energy Act of 23rd December 1959 : 

a) the l iabi l i ty of the operator of nuclear installation for nuclear damage caused by 
nuclear substances in his installation; 

b) the channelling of l iabil i ty to the operator of the nuclear installation. On the other 
hand, the new Act waives the principle of third party l iabil i ty l imited in amount 
and provides that the operator shall be liable without limit. Such l iabi l i ty is 
covered as follows : 

by a pool of private insurances for at least 400 mill ion Swiss Francs, plus at 
least 40 mill ion Swiss Francs for interest and procedural costs. 

by the Confederation up to a total of 1.000 mill ion Swiss Francs, plus 100 
mill ion Swiss Francs for interest and procedural costs, in so far as the damage 
exceeds the cover granted by private insurance; 

by all the assets of the operator l iable. 

if the financial resources of the operator l iable, the private insurer and the 
Confederation available for covering the damage, wi l l not be sufficient to 
satisfy all claims (major occurrence), the Federal Assembly has to establish an 
indemnity scheme by means of a Federal Order. 

Forum : If damage is caused by a nuclear installation, the designated court of the 
Canton in which the nuclear installation is situated has sole jurisdiction. 

Right of recourse : The person liable has a right of recourse only against persons : 

a) who have caused the damage intentionally; 
b) who have stolen or unlawfully received the nuclear substances from which the 

damage arose: 
c) who have granted him such a right by contract. 

Exoneration : The person liable is relieved of l iabi l i ty only if he proves that the 
injured party caused the damage intentionally. He may be relieved of l iabi l i ty if he 
proves that the injured party caused the damage by gross negligence. There is no 
exoneration in case of force majeure. 
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n. NUCLEAR PROPERTY DAMAGE INSURANCE 

by 

C D . SPRINGETT 

While all nuclear operators are under an obligation to insure commercially, to varying 
degrees, according to nationally prescribed l imi ts , for nuclear l iabi l i ty (i.e. damage or 
injury to third parties from radiation), this is not so for nuclear property damage risks 
( i . e. accidental damage to the nuclear power station itself). In this latter case, i t is 
purely of International Conventions or National Statutes. Inevitably, therefore, practice in 
this branch of nuclear insurance differs between util it ies within the UNIPEDE Member 
States. 

In general, privately owned uti l i t ies take out insurance for property damage losses at 
their nuclear stations through their national nuclear insurance "Pools", the origins, 
operation and organisation of which were described by Mr. DEBAETS in his introduction to 
this Section. Publicly owned ut i l i t ies, on the other hand, tend to leave their nuclear 
property damage risks largely uninsured, either making provisions in their accounts, or in 
some cases, funding through an insurance subsidiary carrying high excess of loss 
reinsurance, to cover such losses. 

Nevertheless, whichever approach is adopted, most uti l i t ies within UNIPEDE Member 
States perceive that the cover presently available from the traditional international 
insurance market for property damage risks is, for various reasons, inadequate to meet 
their needs. Particular concerns are : 

1. Insufficient capacity to meet estimated possible maximum losses, which leaves 
uti l i t ies exposed to the cost of damage above the l imits which the insurance 
market is able to underwrite. 

2. Premium rates which do not reflect the uti l i t ies negligible loss experience or 
which are inadequately discounted in respect of the retained l iabi l i ty they are 
prepared to accept. 

3. Restrictive policy wordings and conditions which leave key risk exposures such as 
breakdown, uninsured or to be covered by separate insurance (In general, the Pools 
provide a basic Fire and Additional Perils policy but incorporating the nuclear 
risk). 

4. Uncertainty as to whether the Pools ful l policy l imi t is available in respect of 
certain key perils e.g. decontamination. 

Because of these concerns European uti l i t ies are increasingly seeking alternative, non-
traditional methods for covering their nuclear property damage risks. For example, in 
1978, following a pilot study initiated within the UNIPEDE Insurance Study Committee, a 
number of uti l i t ies within Member States joined together to form the European Mutual 
Association for Nuclear Insurance (EMANI) to participate, on a coinsurance basis, with the 
nuclear insurance pools and to bring a measure of competition into the area of nuclear 
property damage insurance. Ini t ia l ly, EMANI was able to offer only a small coinsurance 
line equivalent to about 5% of the Pool policy l imi t in respect of each nuclear station. 
Since then, however, the mutual has grown steadily in terms of both its number of 
members and the size of its coinsurance participation. It now has a portfolio for over 
40 installations and members from uti l i t ies within the United Kingdom, France, Belgium, 
Switzerland, Netherlands, Sweden and Finland. By 1987 i t was participating for up to 50% 
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of the Pool l imi t in respect of the newer, larger nuclear stations and for over 40% in 
respect of the older, smaller stations (see Appendix). 

In addition to the competitive edge which EMANI can bring to negotiations with the 
Pools, i t has the further advantages of making more capacity available to cover nuclear 
property damage risks and offering its insured members a discount on Pool premium rates. 
By definition, however, i t does not offer an alternative solution to uti l i t ies nuclear 
property damage insurance problems independent of the Pool system in the same way that 
the mutuals which have been developed in the United States have done. To do this, i t 
would be necessary for EMANI to become an insurer in its own right, issuing its own 
policies and setting its own rates, a development which i t is yet to consider. 

More recently, the two UK uti l i t ies, CEGB and SSEB, have joined together to form 
their own insurance subsidiary specifically to underwrite their nuclear and conventional 
property damage risks. This is a significant development in that for the f i rst t ime outside 
the USA, a mechanism has been created which offers a direct alternative to the domestic 
Pool for nuclear damage insurance. I t is also noteworthy for the fact that the company 
provides its insured with all-risks rather than f i re and additional perils protection and 
that, for the f i rst t ime, both nuclear and conventional power stations are being 
incorporated in the same insurance programme. 

During its f i rst year of operation (1987) the company was able to provide aggregate 
financial protection of £ 350 M, comprising a £5M any one event excess carried by the 
shareholding companies themselves, £40M any one event retained by the subsidiary, and 
£305M in the annual aggregate covered by excess of loss reinsurance arranged through the 
London insurance market. Subject to satisfactory claims experience, i t is expected that 
the cover l imi t of the company wi l l be progressively increased. In the longer term, i t is 
also possible that the company wi l l broaden its base by underwriting risks other than 
property damage, exchanging reinsurance with other similar companies and mutuals and 
expanding its membership beyond the UK. 

For the future, the area of nuclear property damage insurance is l ikely to continue to 
represent one of the key insurance problems for nuclear uti l i t ies within UNIPEDE Member 
States. Indeed, i t may be that satisfactory solutions in this area are fundamental to the 
continued development of civi l nuclear power, certainly in the private sector. Adequate 
financial protection is imperative because, notwithstanding the heavy investment in and 
priority given to safety, the remote possibility wil l always exist of catastrophic losses 
occurring which could seriously disrupt the util i t ies finances and put the huge capital 
investment required for new power stations at risk. Because of its imperfections, which 
seem unlikely to be eradicated in the near future, i t seems that the commercial 
international insurance market wi l l continue to offer only partial solutions. The pressure 
to f ind alternatives is therefore l ikely to continue and the growth of existing mutuals and 
subsidiaries and perhaps the development of new ones can be expected. Such initiatives 
wi l l certainly be vigorously pursued within the UNIPEDE Insurance Study Committee 
which continues to be a fert i le breeding ground for radical init iatives. 
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APPENDIX (1) 

Information Notice concerning 

EUROPEAN MUTUAL ASSOCIATION 
FOR NUCLEAR INSURANCE 

EJv|J\JMJ. 

INTRODUCTION 

In 1974, the producers of electrical energy from eleven European countries decided to 
form a study group which would examine the possibility of creating a mutual insurance 
company wi .ch would cover all or part of material damage risks in the nuclear power 
stations in operation in Europe. 

The conclusions of the study group resulted in the creation of E.M.A.N.I. whose role 
was, in the f i rst stage, not to enter into competition with the local insurance pools, but to 
act as a co-insurer with the pools. 

1. FORMATION OF THE MUTUAL 

The producers of electrical energy in Belgium, Finland, France, Great Bri tain, the 
Netherlands, Sweden and Switzerland, decided to create the EUROPEAN MUTUAL 
ASSOCIATION FOR NUCLEAR INSURANCE (E.M.A.N.I.) under the form of a Belgium 
mutual company. The act of constitution was published in the Moniteur Beige of the 
21st September 1978 and authorization by Royal Decree was given on 20th October 1978. 

2. OBJECTIVES 

2.1 Expand the capacity of the insurance market for nuclear risks. Often these risks 
exceed the possibilities of cover by the pools, especially since they are confronted 
with the increase in the guarantees required in respect of third-party l iabi l i ty risks. 

2.2 Practicing own insurance in a simple and economic way; 

2.3 Providing that the results are positive, reserves can be accumulated thus increasing 
the own retention of the Mutual. 

2.4 Distribute any amounts not required to increase the reserves and ensure the 
security of the Mutual or ailow a rebate on premium. 

3. TECHNICAL INFORMATION 

3.1 Insured perils 

E.M.A.N.I. is involved in the property damage insurance (including 
decontamination). 

Studies wil l be made to see if the Mutual could participate in insurance schemes 
covering machinery breakdown, loss of profit or l iabi l i t ies. 

3.2 Covered installations 

E.M.A.N.I. is participating in the insurances of 33 nuclear power stations and 5 
industrial nuclear installations in Europe (see attached l ist). 
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3.3Maximum involvement 

In the f i rst year of insurance the maximum involvement of E.M.A.N.I. was to insure 
BF 360.000.000 per nuclear installation. Since then the capacity has been increased to 
BF 4.460.000.000 for the year 1988. 

Evolution of the involvement for the period from 1979 to 1988 : 

YEAR CAPACITY 
(in mill ion BF) 

1979 
1980 
1981 
1982 
1983 
1984 
1985 
1986 
1987 
1988 

360 
480 
540 
765 

1.080 
1.400 
4.000 
4.100 
4.100 
4.460 

In order to guarantee the above l imits, E.M.A.N.I. has taken out a reinsurance 
protection scheme to l imi t its exposure to a loss to maximum 700.000.000 FB. 

3.4Financial results 

The Mutual had a satisfactory growth with net assets of about 550 mill ion BF at 
the end of 1987. 

The premium collected in 1987 was 350 mill ion BF and the surplus of the year 1987 
wil l reach around 100 million BF. 

3.5 Claims 

Since its formation, the most important claims paid by E.M.A.N.I. were 
3.900.000 BF and 5.000.000 BF. 

There is no claim outstanding. 

3.6 Reinsurance 

The Mutual takes out several "excess loss" and "quota-share" reinsurance schemes 
with commercial reinsurers and Lloyd's of London. A share of the reinsurance has been 
placed since 1986 with N.I.R.A. L td . (Isle of Man), a company formed at the init iat ive 
of the same electr ici ty producers that founded E.M.A.N.I. 

Enel. : List of installations covered. 
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EMANI - LIST OF THE COVERED INSTALLATIONS APPENDIX ( 3 ) 

COUNTRIES UNITIES INSTALLED CAPACITY QUOTA SHARE EMANI 

ENCLAND-NALES 

BERKELEY 

8RADNELL 

HINKLEY A 

TRAVSFYNYDD. 

OUNCENESS A 

SIZEMELL 

OLDBURV 

HVLFA 

HINKLEV B 

HARTLEPOOL 

HEVSHAH 

DUNGENESS B 

HEYSHAH 2 

2 K 

2 x 

2 x 

2 x 

2 x 

2 x 

2 x 

2 x 

2 x 

2 x 

2 x 

2 x 

2 x 

138 
ISO 
250 
250 
275 
290 
300 
«20 
590 
625 
625 
600 
660 

30.00 
30.00 
30.00 
30.00 
30.00 
30.00 
30.00 
15.00 
15.00 
15.00 
15.00 
15.00 
15.00 è 

SCOTLAND 

HUNTERSTON A 
HUNTERSTON B 
TORNESS 

2 x 160 
2 x 625 
2 x 700 

30.00 
IS.00 
15.00 

BELGIUM 
TIHANCE 1 
DOEL I A II 
TIHANCE II 
DOEL III 
TIHANCE III 
DOEL IV 

870 
2 x 390 
1 x 900 
1 x 900 
1 x 1000 
1 x 1000 

13.12 
13.12 
13.12 
13.12 
13.12 
13.12 

DODENAARD SO 32.79 
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FINLAND 

OSKARSHAMN I 4 
BARSEBACK I 4 
OSKARSHAMN III 

MO + 570 
2 x S70 
1 x 10S5 

14.25 
14.25 
12.75 

FRANCE 
EUROOIF 
INTERCOM 
(TRICASTIN 6.25%) 
EBES 
(TRICASTIN 6.25%) 
SENA (CH002) 
COCENA 

% « 920 

4 x 920 
1 x 310 

13.35 
2.20 

2.20 

22.50 
7.90 

BNFL 

SPRINCFIEIDS (East. 
SPRINCFIELDS (IMst. 
SPRINCFIELDS <E • M) 
CALDER MORKS 
CHAPELCROSS 
CAPENHURST (Zona A) 
CAPENHURST (Zone B) 
CAPENHURST (Zone C) 
SELLAFIELD (Zone 2) 
SELLAFIELD (Zones 4. 
SELLAFIELD (Zone 6 -
SELLAFIELD (Zona 6 -
SELLAFIELO (Zone 9) 
SELLAFIELD (Zone 21) 

Zone) 
Zone) 

5.7,8) 
Pond 5) 
Ran.) 

* x 50 
4 x 50 

12.00 
0.00 
10.00 
46.50 
43.25 

00 
00 
00 
00 
00 
00 
00 
00 

I 

6.00 

SWITZERLAND 

MUEHLEBERC (BKH) 
BEZNAU 1/2 (NOK) 
COESCEN OAENIKEN 
LEIBSTADT 

320 
2 x 350 

930 

980 

20.00 
13.00 
13.25 
13.25 

TWO I 4 (I 2 x 710 13.50 

RAC/S8/7?091 
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m . LIABILITY AND INSURANCE ASPECTS OF THE OPERATOR OF A NUCLEAR 
INSTALLA n O N DURING INTERNATIONAL TRANSPORT OF NUCLEAR MATERIALS 

by 

K. LUOTONEN 

1 . APPLICATION OF THE PARIS CONVENTION 

1.1 The operator liable 

In the Paris Convention of 29th July 1960 on Third-Party Liabi l i ty in the Field of 
Nuclear Energy, l iabi l i ty for nuclear damage is channelled to the operator of the 

nuclear installation; this l iabi l i ty is given a ceiling, which has to be covered by an 
insurance or other financial security. In the Brussels Supplementary Convention to the 
Paris Convention of 31st January 1963, the system of indemnification is supplemented by 
means of public funds (both from the State in question and from other contracting states) 
insofar as the compensation from the operator provided under the Paris convention is 
insufficient. 

The l iabi l i ty of the operator of a nuclear installation during transport of nuclear 
materials is described in art icle 4 of the Convention. The basic principle is that the 
operator sending the material sh^U be liable until " l iabi l i ty with regard to nuclear 
incidents involving nuclear substances", pursuant to the express terms of a contract in 
wr i t ing, has been assumed by ti ie operator of another nuclear installation, or in the 
absence of such express terms, until the other operator has taken charge of the 
nuclear substances. This accords with the channelling principle of the Convention that 
there is always, even during transportation of the material, an operator l iable. 

1.2 Insurance cover 

Further the art icle states that the operator liable in accordance wi th the 
Convention shall provide the carrier of the material wi th a cert i f icate of the insurance 
or other financial guarantee valid for the transport. This would normally be a transport 
insurance up to che l imi t of l iabi l i ty provided in the national legislation relevant to the 
operator. 

1.3 Nuclear substances in the scope of the Convention 

Art ic le 1 a v) of the Convention states that in the meaning of the Convention 
"Nuclear substances" shall mean i.uclear fuel other than natural uranium and other 
than depleted uranium. The borderline between "natural uranium" and "nuclear fuel" 
has practically been set at 1 per cent U-235 (1). This means that transports of UF6 are 
normally excluded and the Convention applies mainly to enriched uranium and spent 
fuel . 

2. TRANSFER OF THE LIABILITY TO THE CARRIER 

According to the national laws and international conventions in the f ield of 
transportation, the carrier is also generally responsible for damage to the transported 
material and to third parties during the transport. As a result of this, the Convention also 
allows for the possibility that the transport company, as a carrier, takes over the nuclear 
l iabi l i ty of the operator for the material during the transport. 

In the Convention (art. 4 d) i t is stipulated that a contracting state may provide by its 
own legislation that, under such terms as may be contained therein and upon fulf i lment of 
the requirements of the Convention concerning insurance or other financial security, a 
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carrier may, at his request and with the consent of the operator in question, by decision of 
the competent public authority, be liable in accordance with the Convention in place of 
that operator. The carrier shall, in such cases, for the purposes of the Convention be 
considered as the operator in the terri tory of the contracting state in question. 

So this arrangement, which has also been adopted in the Finnish legislation, gives the 
possibility that nuclear l iabil i ty and insurance during international transport is handed 
over to the carrier. For this purpose e.g. Finnish law provides that the l iabi l i ty may be 
handed over to the carrier if the liable operator gives his consent to i t , and when the 
adequate insurance acceptable to the Finnish authorities has been effected. 

3. RELATION TO THE INTERNATIONAL TRANSPORT CONVENTION 

When the Paris Convention was formulated i t was realized that l iabi l i ty for nuclear 
damage during transportation of nuclear material would fal l within the scope of a number 
of existing international conventions in the f ield of transport. Moreover, these were not 
uniform with regard to their l iabil i ty regulations. Therefore in the Convention i t is 
stipulated that the application of any internationa1 agreement in the f ield of transport 
should not be affected. Hereby a two-fold l iabi l i ty for nuclear damage was created where 
compensation may be claimed for the same damage under the relevant transport 
agreement from the carrier and under the Paris Convention from the operator (2). 

To resolve this problem in relation to marit ime transport, the Convention relating to 
Civi l Liabil i ty in the Field of Maritime Carriage of Nuclear Material was concluded on 
17th December 1971 in Brussels (the 1971 Brussels Convention). This stipulated that any 
person who might be held liable for nuclear damage under an international maritime 
convention or national law shall be exonerated from such l iabi l i ty if the operator of a 
nuclear intallation is liable for such damage under the Paris (or the Vienna) Convention. 
This Convention came into effect in 1975. It has, however, been rat i f ied by only ten 
countries. Finland, for example, has not rat i f ied, but i t is considering doing so in the near 
future in parallel with ratifying the Protocol concluded in paris on 16th November 1982 
amending the Paris and Brussels Conventions (The 1982 Paris Protocol). 

The same problem of a twofold l iabi l i ty which has arisen for transport by sea may 
arise for transport over land. The 1956 Convention on Carriage of Goods by Road (C.M.R.) 
contains no exclusion for nuclear damage. Under the Convention concernir.g Internationci' 
Transport by Rail (COTIF), however, from 1980, the nuclear l iabi l i ty is excluded and the 
potential confl ict eliminated. 

4. TRANSPORTS BETWEEN CONTRACTING STATES 

The Paris Convention explicitly stipulates that i t does not apply to nuclear incidents 
occurring in the territory of non-contracting states or damage suffered in such terr i tory, 
unless otherwise provided by the legislation of the contracting party in whose territory 
the operator liable for the nuclear installations is situated. 

For example, consider an accident happening in a harbour of a non-contracting state. 
The Paris Convention would not apply. The right for compensation would be decidea 
according to the local national legislation and any relevant marit ime conventions. The 
responsibility for paying compensation would in the f irst instance l ie with the carrier. 
However, the owner of the nuclear substance could also be affected if the insurance cover 
of the carrier turned out to be insufficient e.g. where the state in question required 
salvage of the cargo (3). 
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5. INSURANCE PRACTICE 

5.1 Transport Insurance 

Transport of material is generally covered by transport insurance taken out by the 
carrier. Generally i t is an all-risk insurance covering all th3 risks affecting the freight 
during transport. The insurance covers the value of the freight including costs of 
packaging (e.g. containers) and all freight and transport costs as v/*l l as other dispatch 
expenses (i.e. insurance value). Costs of salvage are insured, whether i t is successful or 
not, up to the insurance value. Further, costs for decontamination, clearing away, 
disposal and isolation, are also covered up to a specific amount (according to the 
policy of Transnuklear GmbH 500.000 per event) (4). 

5.2 Liability 

Even if the transport insurance gives sufficient cover for the material to be 
transported, the regulations concerning l iabi l i ty of the carrier are not always 
satisfactory. According to the international conventions in the f ie ld of maritime 
transport, i.e. the Hague Rule * 1 and the Collision Convention * 2 as well as national 
laws, the l iabi l i ty of the carrier is generally based on negligence from his side. 
However, even i f the carrier could be held liable, the compensation amounts available 
according to the conventions are nowadays insufficient (3). 

5.3 Transport of nuclear substances within the scope of the Paris Convention 

The Paris Convention requires nuclear l iabi l i ty insurance for transport of enriched 
uranium and spent fuel . The Convention always applies to a transport when a 
contracting state is the sender or the receiver of the mater ia l . Some national laws 
(e.g. West Germany) also require a nuclear l iabi l i ty insurance for transports of UF6 
(e.g. when content of U-235 is less than 1 per cent). 

The Convention requires an insurance amount of 15 millions EMA u/A maximum 
and 5 millions minimum * ' . According to Finnish law the required amounts are 
FIM 42 millions maximum and 24 millions minimum. The German law requires a 
maximum amount of DEM 50 millions. 

As the compensation amounts available under the marit ime conventions as stated 
in article 5.2 above are low, the nuclear insurance taken out by the carrier is the main 
source of cover for possible damage to third parties. 

* 1. International Convention of 25th August 1924 for the Unif ication of Certain Rules 
of Law Relating to Bills of Lading. 

2. International Convention of 23rd September 1910 for the Unification of Certain 
Rules of Law with respect to Collision between Vessels. 

3, According to the 1982 Paris Protocol the Unit of account of the European 
Monetary Agreement shall be replaced by SRI (The Special Right Issue of the 
International Monetary Fund). 
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5.4 Transport of substances not within the scope of the Paris Convention 

The transport of UF6 and depleted material would not generally be within the 
scope of the Paris Convention. So the only cover available would be that under the 
maritime conventions. However, the general practice seems to be that even in these 
situations nuclear l iabi l i ty insurance is effected. For example, the German transport 
company Transnuklear GmbH always effects a nuclear l iabi l i ty insurance for 
transports of UF6 and in most cases also for Depleted material . The sum insured 
according to German law is DEM 50 millions per shipment. For depleted material i t is 
less, minimum DEM 1 million per shipment. 

Electricité de France has also taken out its own policy for transports not covered 
by the Paris Convention. The policy covers claims from third parties suffering nuclear 
damage up to 25 millions or in the absence of insurance or a guarantee taken out by 
the carrier. 

As regards chemical damage, the insurance policies effected also seem to include 
incidents involving chemical releases. 

6. SUMMARY 

Nuclear l iabil i ty during international transports of nuclear substances is mainly a 
matter for the carrier rather than the operator who is the owner of the material. This has 
also been reflected in the Paris Convention so that the l iabi l i ty can be channelled from 
the operator to the carrier. This principle also seems to have been generally adopted by 
the parties involved so that the insurances required are mainly taken out directly by the 
carrier and not by the operator. 
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