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PROPOSED RADIATION CONTROL ACT

The Department of Health has prepared a Discussion Paper on
proposals to introduce a Radiation Control Act in New South
Wales. This would amend and replace the present Radioactive
Substances Act 1957.

The Discussion Paper provides a short overview of the existing
Act and suggests the direction of reform and some options for
-change. Comment is sought from professional associations and
interested members of the public on the proposals.

Subject to Government approval, it is intended that the necessary
legislative provisions be introduced in 1989. It should be
stressed that, at this stage, the Government has not endorsed or
approved any specific legislative proposal.

Written submissions should be forwarded to:

The Officer-in-Charge
Radiation Health Services, '
P.O. Box 162,
Joseph Street,
Lidcombe. N.S.W. 2141

by 28 February, 1989.

Additional copies of the Discussion Paper are available from the
above address (Tel: 646 0368).

Michael Rosser
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PROPOSED RADIATION CONTROL ACT -

The New South Wales Radioactive Substances Act 1957 is under
review with a view to the enactment of new and updated
provisions. Subject to Government approval, it is intended that
the necessary legislative provisions be introduced during 1989.

The purpose of this paper is to set out a short history and
account of the existing Act and to suggest the direction of
reform and some options for change. It is envisaged that,
because of the scope of the changes proposed, a new Act will be
introduced and titled 'Radiation Control Act'.

BACKGROUND

The present Radioactive Substances Act was drafted at the
Commonwealth level in 1956 and subsequently adopted by the
States. In New South Wales, the Act was passed in 1957 and
proclaimed to commence in 1959. A number of relatively minor
amendments have been made since that time.

The Act regulates the possession, use and sale of x-ray equipment
and radioactive substances. These are controlled by a system of
licences issued on the recommendation of an expert advisory body,
the Radiological Advisory Council. Conditions can be placed on
the licences issued. Inspectors are appointed under the Act and
such persons have wide powers of investigation and examination.

Regulations under the Act cover areas such as:

* maximum permissible doses of radiation

* maximum permissible concentrations of radioactive
substances in air or water

* types of licences

* use of film badges

* storage of radioactive substances

* packaging and labelling of radioactive substances

* transport of radioactive substances

* disposal of radioactive waste

The Act was drafted at a time when the dangers of radiation were
not fully understood and when there was little actual use of
radiation sources in Australia. For instance, dental x-ray use
was not originally included within the scope of the Act; such
sources are now controlled and approximately 4/000 dentists
possess and use x-ray units in New South Wales.
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Most other States have enacted new or amended radioactive control
legislation in recent years. This generally reflects growing
understanding and concern about the use of radiation and
radioactive sources, and the need for specific controls or
safeguards in particular areas (e.g. non-ionising radiation,
mining and milling of radioactive ores) .

Outline of Proposed Changes

Other States' updated legislation provides a guide to the changes
proposed or considered for adoption in New South Wales. Some of
the suggested changes to the Act are:

* expansion of the Radiological Advisory Council

* extension of controls to cover non-ionising radiation
(at present, the Act is concerned only with ionising
radiation)

* registration of radiation equipment and premises in
which radiation sources are used

* improved licensing provisions

* introduction of controls over the mining and milling of
radioactive ores

* power to prohibit the use of hazardous equipment

* introduction of charges for some services presently
provided free by the Department of Health

* ability to recover costs in the event of an accident or
incident

* introduction of scales of fees for licences or
registration

* increases in penalty levels.

* accreditation of experts providing services in the
radiation industry

SPECIFIC PROPOSALS AND OPTIONS

Statutory Oversight : Radiological Advisory Council

The present Act establishes a statutory body, the Radiological
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Advisory Council, to advise the Minister for Health on:

* the making of regulations

* the administration of the Act

* the granting of licences to possess, sell or use
radioactive substances and/or irradiating
apparatus (x-ray machines, etc.)

* measures to prevent or minimise the dangers arising
from radiation '•

The Council is thus an invaluable source of expert advice to the
Government on radiation and its uses. Under any new legislation/
it is intended that its role and general functions be retained.
All other States have a commensurate body.

However, consideration will be given to changes in the membership
and size of the Radiological Advisory Council. At present, the
Council comprises six members: the Chairman is an officer of
the Department of Health appointed by the Minister and five are
appointed by the Minister as he sees fit. The latter five need
not come from any specific area of radiation interest nor have
any particular expertise. However, the membership of the Council
has in practice reflected particular areas of radiation use; e.g.
radiology, nuclear medicine, medical physics, industrial
radiography, etc.

An expanded Council membership to, say, nine members would enable
a wider spectrum of expertise and interests to be represented.
Nominations for appointments to Council could be sought from
particular areas or professional organisations in those areas,
e.g. radiography, health physics, etc.

In prescribing a particular type or source cf a Council member,
it may be desirable to include some members of a more generalist
background, e.g. environmentalist, lawyer, community
representative. This approach is taken with other statutory
bodies in the Health portfolio such as the various health
professional registration boards.

In summary, the options are to:

1. increase the Council's size to (say) nine persons and
appoint all or some members from prescribed areas or
organisations, or

2. retain the present non-specific system of membership in a
Council of six to nine members,
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Additional Area of Control : Non-Ionising Radiation

At present, the N.S.W. Act is restricted to control of ionising
radiation. This is radiation such as x-rays or that emitted by
radioactive substances which is able to strip electrons off atoms
(hence the term ' ionising'), thus making them chemically more
active with the risk of injury to individuals or future
generations.

By contrast, non-ionising radiation is not energetic enough to
damage atoms but generates heat when absorbed. Permanent damage
can result if the heat can not be dissipated in the short term.
Non-ionising radiation includes all electromagnetic radiation,
e.g. lasers, microwaves, radio frequency, ultraviolet, infrared,
etc.

It is considered essential that there be power to control the use
of certain electronic products capable of emitting non-ionising
radiation which may be hazardous to the user or the public. Such
products would include lasers used in medicine, science, industry
and education/ microwaves used for communication or heating;
nuclear magnetic resonance devices; etc.

(It should be noted that the proposal here will not extend to the
control of essentially minor devices such as domestic microwave
ovens or supermarket check-out lasers. These products do not
have significant power outputs and are not considered dangerous
with normal use).

The option proposed for control of non-ionising radiation is to
prescribe items considered to be hazardous by reference to their
power output, wavelength or frequency of radiation. Persons
handling such devices would need to be licensed in the normal
way.

Licensing and Registration : Approaches to Regulation

Two broad approaches to control of radioactive substances and
irradiating devices are possible -

- licensing of individuals to possess and/or use such
substances and devices; or

registration of premises on which such substances and/or
devices may be manufactured, stored, sold or used.
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The first approach has been used in the present Radioactive
Substances Act and obviates the need for registration of people
specifically trained to handle radioactive substances and
irradiating devices {radiographers, nuclear medicine technicians/
etc) . It relies on control over possession and use as the basic
mechanisms for regulating radiation material.

The second approach has been used in other legislation, such as
the Therapeutic Goods and Cosmetics Act and the Private Hospitals
Act. This approach would require separate identification of
people who are qualified to handle radioactive substances and/or
irradiating devices. This could involve concurrent action to
register radiographers, nuclear medicine technicians, etc.
Alternatively, a registration system could be established under
the new Radiation Control Act.

Some specific registration and licensing proposals are discussed
below.

Registration of Equipment and Premises

As indicated, the present Act prohibits any person from
possessing, using or selling radioactive substances or
irradiating apparatus unless licensed. Licences are issued by
the Secretary of the Department of Health on the recommendation
of the Radiological Advisory Council/ and may be issued subject
to conditions.

When examining applications for licences the Council considers
whether the person is adequately qualified and experienced to
use, possess or sell radioactive substances or irradiating
apparatus, as the case may be. Conditions are often attached to
a licence as a means of limiting the type of work a person may
do. For example, a veterinary surgeon may be limited to the use
of irradiating apparatus for the purpose of radiography of
animals, and a dentist may be confined to the use of such
equipment for dental procedures.

The present Act contains a power for regulations to be made
prohibiting the use of a class or description of irradiating
apparatus either generally or for particular purposes. However,
there is no provision for the registration of equipment or
facilities. Thus, it is not possible to maintain records of the
description and location of radiation equipment or to control the
use of such equipment by a system of regular inspection.

In line with similar provisions in other State Acts, it is
proposed to include in the new Act a requirement that radioactive
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substances, irradiating apparatus and premises be registered.
The provision would also allow for conditions to be imposed as to
how, and by whom, equipment is to be used. In this way, a
certificate of registration would require that there be a
properly qualified and licensed officer directly responsible for
the registered item and premises.

A system of registration would provide a mechanism to prevent the
use of equipment or facilities considered to be unsafe or
hazardous. In contrast to the licensing of individuals,
registration could be transferable and would define an owner's
responsibilities. Registration of equipment or premises would be
a pre-condition of use by a licensee. Provisional or short term
registration would be available to cover periods of planning,
construction, testing and the commissioning of equipment or
premises.

It is envisaged that the syste.r.- of registration would extend to:

* x-ray equipment

* items emitting prescribed levels of non-ionising radiation,
or steady electric or magnetic fields

* items containing radioactive substances, above specified
activity levels, for purposes such as gauging, therapy or
radiography

* laboratories, clinics or repositories in which radioactive
substances may be stored or used.

Such a scheme of registration will clearly have resource
implications for users and Government. Preliminary estimates are
that there are about 6,000 x-ray machines in use throughout the
State and at least 2,000 radioactive sources. Overall,
registration fees would need to be set at a sufficient level to
cover the costs of administration and inspection. (The specific
registration fee would be set at an appropriate level to reflect
the complexity and possible hazard of the equipment) .

Improved Licensing Provisions

The present licensing system allows for types of licences which
define the procedure used (i.e., use x-rays or radioactive
substances) as well as the general purpose (i.e. for diagnostic,
industrial or veterinary purposes). Further conditions may be
attached to the licence. For example, conditions may define the
type and activity of radioisotopes the licensee may use or the
particular medical, diagnostic or therapy procedure that can be
undertaken.

... 7/



It is proposed that the new Act more clearly define who may be
licensed and the type of procedure that a licensee may undertake.
A particular source of difficulty ii. enforcement of the Act has
been to determine to what extent, if any, a licensee may
supervise the work of other (unlicensed) operators. At present,
some operators (e.g. therapy radiographers, nuclear medicine
technicians) are not licensed because they are considered to be
working under the direct supervision of appropriate specialists.

Legal advice indicates that an adequate and comprehensive
definition of terms such as "supervision" is difficult and .that
it may be more practicable to institute a program of licensing
all users of radiation.

The available options appear to be:

(1) to retain the present scheme of licence categories but
clarify the system 'of licence types and the conditions
and requisite training for each type or purpose, or

(2) to introduce a system of licences for key personnel who
would have responsibility for the supervision of
staff/operators. This scheme could ensure that the
names of the supervised staff are recorded on the
licence (the licensee would be required to keep Council
informed of staff changes and movements) .

Mining and Milling of Radioactive Ores

It was not originally intended that the Radioactive Substances
Act should cover such operations as the mining and milling of
radioactive ores (particularly uranium and thorium).
Nevertheless, there are health hazards associated with mining and
milling processes which require adequate regulation and
monitoring.

The present system of control of these areas is by the
application of codes of practice, drafted under the Commonwealth
Environmental Protection (Nuclear Codes) Act 1978. Such codes
can be adopted under relevant State legislation.

Radiation safety codes could be adopted under the Mines
Inspection Act, 1901 and/or the Mining Act 1973. Alternatively,
it would be possible for the new Radiation Control Act to contain
express powers to control mining and milling activities.

It is important to ensure.that the scope of the new Act is
clearly defined to allow for some control in this area. It is
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considered essential that radiation health inspectors should have
unrestricted access to certain mine or mill sites and have
authority to require changes to, or cessation of, procedures
which are considered a hazard to the public.

This proposed scheme will be the subject of further discussion
with relevant State agencies, e.g. N.S.W Occupational Health
Safety and Rehabilitation Council and mining authorities.

It may be appropriate to insert a formal consultative mechanism
in the new Act to ensure that the specific provisions of the
respective Codes and Acts are fully enforced.

Hazardous Equipment or Facilities

The present Act has no real scope to inhibit the use of equipment
or laboratories considered to be hazardous to users or to public
health and safety. Some mechanism is required in the new Act to
cover such eventualities. Suggested approaches are:

(1) to introduce a system of compliance and/or prohibition
notices, or

(2) to empower the Department of Health to deal with
dangerous situations so that action can be taken or
directions given to remove, avoid or alleviate danger.

A compliance notice could be attached to an item of equipment or
a laboratory stating that the registration (and hence use) of the
item is suspended until it has been repaired or modified to
comply with the terms of the notice. A prohibition notice would
prohibit the use of an item for a lengthy period, whereas a
compliance notice would be for a short duration.

Compliance or prohibition notices have the advantage that they
can be served on the spot, can cover relatively minor items and
can be terminated as rapidly as they can be issued.

The alternative approach would be to empower certain personnel
("authorised officers") to direct persons to take, or not take,
specific action to overcome or alleviate the dangerous situation.
The notice of such a requirement could be in writing, published
in the Government Gazette or, in some cases, given verbally.
Clearly such a power would be used for the more serious cases
which arise and may not have the flexibility of a
compliance/prohibition notice system. (This alternative is
modelled on a provision in the South Australian Act) .
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Charging for Services

At present, the Radiation Health Services Branch of the.
Department of Health provides a-number of services free of
charge. This is in line with the traditional "public service
role" of the Department but there are substantial costs involved
in the provision of some services.

Some of the services available include the issue of film badges
(to monitor personal doses of radiation), the receipt and storage
of radioactive waste, calibration of instruments, and the
provision of advice on requirements for shielding radioactive
sources. * • .

The current legislation has no provision for levying charges in
keeping with the cost of the service provided. Accordingly,
consideration will be given to introduction of one of the
following options:

(1) establishment of a system of charges aimed at
recovering the cost of providing the particular service
(a "user pays" system), or

(2) adjustment of licence/registration fees to cover the
overall costs of administration of Radiation Health
Services in the Department.

It is acknowledged that the imposition of direct charges for
services currently provided free could have the effect of
reducing demand for those services, with consequent risks for
personal and public safety. Other provisions such as mandatory
use of film badges for certain workers, might be required to
offset this possibility.

Recovery of Costs

This item should not be confused with the preceding one. Rather,
it is aimed at recovering any costs incurred by the State
Government as a result of a major accident or incident resulting
from an act of negligence or carelessness. Such an event could
result in widespread radioactive contamination and require the
use of considerable State and other resources in terms of
manpower, equipment and time.

There is presently no provision in the Act to enable any such
costs incurred to be recouped and it is suggested that this
situation be rectified. In similar cases, such as oil spills,
the negligent party is generally required to meet the cost of
stopping the leakage and of the subsequent clean-up.
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The recovery -of costs from the party concerned would be effected
through the court process, but this would be in addition to any
penalty imposed by the court in relation to the negligent act.
Recovery may currently be possible at common law but to place
this beyond doubt, it is suggested that a statutory provision be
inserted in the new Act.

Fees for Licenses and Registration

The present Act provides for a flat rate of fees for licences and
licence renewals. The fee neither reflects the licensee's range
of use of the equipment nor does it reflect the level of hazard
associated with the particular practice or item of equipment.
For example, a dentist who only makes infrequent use of x-rays
pays the same licence fee as a radiologist who makes virtually
full time use of equipment that is more complex and more
hazardous in nature.1

If a scheme of registration is introduced, consideration can be
given to scales of registration fee indicative of the complexity
of the equipment or the nature of work carried out on premises.
In this instance, the licence fee for individuals could remain
uniform and relatively nominal.

Provisional or temporary registration could require a higher fee
to cover the period in which equipment or premises are being
designed, installed or commissioned. This early period can be
the most demanding since it is the stage at which safe equipment
and/or working practices are ensured.

Penalty Levels

Penalty levels under the New South Wales Act have not been
updated for many years; only fines of up to $400 or $20 per day
can be imposed (section 15) . At this level, there is obviously
little deterrent effect.

The new legislation will have more realistic penalties which
reflect the gravity of the offence committed. Specific penalties
for particular offences will be considered in conjunction with
the Attorney General's Department but other States' legislation
will be used as a guide, e.g. Victoria has a penalty limit of
$10/000, South Australia an upper limit of $50,000.

Accreditation of Experts

A small number of persons, as individuals or companies, have
undertaken to advise clients on matters related to health physics
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or have undertaken particular procedures (such as shielding
calculations or calibrating instruments).

There is no objection to the continuation of this practice so
long as the" Radiological Advisory Council can be assured of the
qualifications and skill of the 'experts' providing advice to the
public.

To this end, it is proposed that the Radiological Advisory
Council be empowered to establish a system of accreditation for
such persons. It would be necessary for those concerned to seek
approval from the Council for such work. Council will have
regard to the qualifications, experience and any factor',
considered relevant in order to approve/accredit the person.

Other Matters

There a number of minor matters which will be addressed in the
enactment of new legislation. These include:

Inspectors - procedures for appointing
inspectors and their functions and
powers will be more clearly
described.

Annual
Reports

Enquiries

the Radiological Advisory Council
will be required to submit an
Annual Report to the Minister.
This is to be tabled in
Parliament.

the Radiological Advisory Council
could be empowered to hold
enquiries into matters related to
radiation safety or investigate the
cause or consequences of an
accident or incident. Such a power
would be exercised at the request
of the Minister.

Exemptions - provision will be made to exempt
certain items of equipment which do
not require full regulation (e.g.
smoke detectors, static
eliminators, self-luminous signs).
Sellers of this equipment would
need to demonstrate to the
Radiological Advisory Council that,
in general, statutory controls are
not warranted. ... 12/
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Regulations

Following enactment of the new legislation, the existing
Regulations will also require review and updating.


