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STANDARDS FOR REMEDIAL ACTION: HOW CLEAN IS CLEAN?
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Standards for remedial actions at hazardous waste sites may be derived
from either the Comprehensive Environmental Response, Compensation, and
Liability Act (CERCLA) or the Resource Conservation and Recovery Act
(RCRA) and their related regulations. At the moment, it may be unclear
whether regulators intend to apply one statute or the other, or both, in
regard to selecting remedial actions and cleanup criteria for particular
sites. It is therefore necessary to describe in general terms the
different approaches to determining cleanup standards under the two
statutes.

Superfund

Prior to the enactment of the Superfund Amendments and Reauthorization
Act (SARA) in October of 1986, there were no explicit statutory cleanup
standards in CERCLA. New Sect. 121 of the amended law now specifies a
number of general rules for selection of remedial actions and standards to
be applied. First, remedial actions in which treatment permanently and
significantly reduces the volume, toxicity, or mobility of hazardous
substances are to be preferred. Second, the off-site transport and
redisposal of hazardous substances without such treatment represent the
least favored alternative for remedial actions when treatment technology
is available. Third, the Congress directed the President to select
remedial actions that (1) are protective of human health and the
environment (this is also the general standard in RCRA), (2) are
cost-effective, and (3) utilize permanent solutions and alternative
treatment or resource recovery technologies to the maximum extent
practicable.

Section 121(d) addresses degree of cleanup. The general standard ii
again, at a minimum, protection of human health and the environment. More
specifically, however, if hazardous substances are to remain onsite, the
"legally applicable," "relevant," and "appropriate" standards of any
federal or state environmental law must be attained. SARA specifically
mentions that the pertinent federal laws include, but are not limited to,
the Toxic Substances Control Act; the Safe Drinking Water Act; the Clean
Air Act; the Clean Water Act; the Marine Protection, Research, and
Sanctuaries Act; and last, but not least, RCRA. In addition, there is the
following important statement. "Such remedial action shall require a
level or standard of control which at least attains Maximum Contaminant
Level Goals established under the Safe Drinking Water Act and water
quality criteria established under section 304 or 303 of the Clean Water
Act, where such goals or criteria are relevant and appropriate under the
circumstances of the release or threatened release."
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Obviously, the way the words "legally applicable, relevant, and
appropriate" are interpreted will be of tremendous importance in
determining the precise criteria to be applied under the amended CERCLA.
Although the legislative history of SARA indicates, for example, that
drinking water standards need not be applied for water resources that are
not used for drinking, there will still be many instances in which the
statutory language may be used to require very stringent cleanup
measures. Some of the implications will be evident from the following
example.

Under the recently amended Safe Drinking Water Act, the Environmental
Protection Agency (EPA) is to propose both Maximum Contaminant Level Goals
(MCLGs) and Maximum Contaminant Levels (MCLs) for 83 drinking water
contaminants, including radionuclides, by June of 1989. MCLGs are
nonenforceable health goals that are to be set at a level at which, in the
EPA Administrator's judgment, "no known or anticipated adverse effects on
the health of persons occur and which allows an adequate margin of
safety." MCLs are enforceable standards and must be set as close to the
MCLGs as feasible. On September 30, 1986, EPA published an advance notice
of a proposed rulemaking for drinking water regulations for radionuclides
in the Federal Register (51 FR 34836). In this notice, EPA stated its
intention to establish MCLGs of zero for radium-226, radium-228, natural
uranium, and radon. The rationale for MCLGs of zero is that these
radionuclides are known as probable human carcinogens. EPA is considering
a similar rule for gross alpha particle activity and gross beta and photon
activity. Note that the language of SARA requires attainment of MCLGs,
not MCLs.

The only specific guidance provided by the Congress in SARA for
determining the applicability of criteria from other statutes deals with
the Clean Water Act. Sect. 121(d)(2)(B)(i) enumerates four items to be
considered in such a determination. These are the designated or potential
use of the surface or groundwater, the environmental media affected, the
purposes for which such criteria were developed, and the latest
information available.

RCRA

The Hazardous and Solid Waste Amendments of 1984 provided EPA with the
authority to require corrective action for past contaminant releases or
releases currently occurring from closed solid waste management units at
all facilities either pursuing RCRA permits [Sect. 3004(u)] or operating
under interim status [Sect. 3008(h)]. The intent of the Congress was to
correct shortcomings in existing regulations that would have allowed RCRA
permits to be issued to operating facilities without addressing problems
from the past. Because of these changes in the statute, cleanups of
closed waste units at currently operating installations are, in many



instances, being shifted from CERCLA to RCRA jurisdiction. This, in turn,
may have implications for how cleanup criteria are established.

Under RCRA, concentration limits for contaminants in groundwater are
established as part of the permitting process. Three alternatives are
available to the EPA Regional Administrator in setting permit conditions:
(1) the permit may specify that contaminant levels may not exceed
background levels; (2) for the eight metals and six pesticides for which
National Interim Primary Drinking Water Standards (NIPDWSs) have been
established, the permit may specify that these standards not be exceeded;
(3) the Regional Administrator may establish an alternate concentration
limit (ACL) that may not be exceeded. In other words, ACLs provide for
waivers of strict standards based on site-specific conditions. It is
possible that through the use of the ACL mechanism, cleanup standards
under RCRA may potentially be more lenient than those now established
under CERCLA. Some attorneys are, in fact, advising clients to attempt to
seek RCRA, rather than CERCLA, jurisdiction for their remedial action
negotiations.

The first two concentration limit levels mentioned above will be
established in a facility permit unless the facility owner or operator
applies for an ACL. That is, if a constituent is not one of the 14 items
for which NIPDWSs are established, then the standard becomes no
degradation beyond background levels without an ACL. EPA guidance for
applying for ACLs is available in the form of a manual issued in 1985.
Highlights of this manual include the following.

o To obtain an ACL, a permit applicant must demonstrate that
hazardous constituents in groundwater will not pose a substantial
present or potential hazard to human health or the environment at ACL
levels.

o An applicant may take either one of two approaches in an ACL
demonstration. He/she may either show that there will be no exposure
to the groundwater contaminants, or, alternatively, that the exposure
will be at concentrations that do not pose substantial hazards.

o Factors used to evaluate ACL requests include: physical and
chemical characteristics of the waste; facility hydrogeological
conditions; quantity and direction of groundwater flow; current and
future uses and proximity of users; existing water quality; potential
risks to exposed humans, wildlife, crops, etc.; and persistence and
permanence of effects.

o A similar list of factors must be considered if potential adverse
effects may also occur via surface water exposures due to hydraulic
connections with contaminated groundwater.

The EPA guidance manual provides detailed descriptions of the information
required for each of the ACL demonstration criteria. The type and amount
of specific information required will depend on site-specific



characteristics and which of the two major demonstration approaches is
chosen.

Summary

The particular cleanup standards applied at a remedial action site
will depend upon a variety of site-specific factors as well as which of
the hazardous waste statutes is jurisdictionally applied. Parties who are
currently participating in remedial action planning activities should be
aware that applicable cleanup standards may be in large part open to
negotiation with regulators.

1. "Alternate Concentration Limit Guidance Based on 264.94(b) Criteria.
Part I: Information Required in ACL Demonstrations," Office of Solid
Waste, Waste Management and Economics Division, U. S. Environmental
Protection Agency, Washington, D. C , June, 1985.

DISCLAIMER

This report was prepared as an account of work sponsored by an agency of the United States
Government. Neither the United States Government nor any agency thereof, nor any of their
employees, makes any warranty, express or implied, or assumes any legal liability or responsi-
bility for the accuracy, completeness, or usefulness of any information, apparatus, product, or
process disclosed, or represents that its use would not infringe privately owned rights. Refer-
ence herein to any specific commercial product, process, or service by trade name, trademark,
manufacturer, or otherwise does not necessarily constitute or imply its endorsement, recom-
mendation, or favoring by the United States Government or any agency thereof. The views
and opinions of authors expressed herein do not necessarily state or reflect those of the
United States Government or any agency thereof.


