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The European Atomic Energy Community (EURATOM) was esta-
blished by a treaty signed on 25 March 1957, by BELGIUM, the
Federal Republic of GERMANY, FRANCE, ITALY, LUXEMBURG and toe
NETHERLANDS. In 1973 DENMARK, IRELAND and the UNITED KINGDOM
joined it. The task of the Community is to contribute to the
raising of the standard of living in the Member States and to the
development of relations with other countries by creating the con-
ditions necessary for the speedy establishment and growth of nu-
clear industries (Article 1 of the treaty). Article 2 of the treaty
provides that in order to perform its task the Community shall,
among other things, ensure that all users in the Community receive
a regular and equitable supply of ores and nuclear fuels (Article
2 (d) ), make certain, by appropriate supervision, that nuclear
materials are not diverted to purposes other than those for which
they are intended (Article 2 (e) ) and establish with other coun-
tries and international organisations such relations as will foster
progress in the peaceful uses of nuclear energy (Article 2 (& ).

The treaty sets out, in separate Chapters, the provisions
governing the carrying out of these duties. Chapter VI provides for
a supply system in the form of a Community monopoly of supply,
exercised essentially through a Supply Agency with a right of option
on ores* source materials and special fissile materials produced in
the territory of Member States and vi exclusive right to conclude

. . . ... , 3.^/ ipet,..i Vi/.ri »<»•••>'
contracts relating to the supply of ores, source matenats/coming
from inside the Community or from outside (v- Article 52), the whole
under the control of the Commission, the permanent supra-national
executive institution of the Community- Chapter VII provides for a
safeguarding system enabling the Commission to satisfy itself that,
in the territories of Member States ores, sour-e materials and
special fissile materials are not diverted from their intended uses
as declared by the users, and that the provisions relating to supply
and any particular safeguarding obligations assumed by the Community
under an agreement concluded with a third State or an international
organisation are complied with (Article 77). Chapter X provides
that the Community may, within the limits of its powers and juris-
diction, enter into obligations by concluding agreements or con-
tracts with a third State, an international organisation, or a
national of a third State (v- Article 101), and that Member States



shall not conclude international agreements or contracts if they con-
tain clauses which impede the application of the treaty (v. Arti-
cle 103).

The Community s powers in international relations are thus
defined by its powers and jurisdiction conferred in other parts of
the treaty, and of those it is in the field of supply that we find
the most immediately important.

For the Community is substantially dependent on external supply
for its natural uranium, and in 1957 it was substantially wholly de-
pendent on external supply for its enriched uranium. So among the
first acts of the new Community was the conclusion of co-operation
agreements with the U.S.A. and with CANADA. These agreements are
called co-operation agreements, which is indeed the standard name
for EURATOM's international nuclear agreements, but the name is am-
biguous: essentially EURATOM nuclear co-operation agreements are
supply agreements, in that they have as a primary purpose to regu-
late the conditions of supply. Their purpose is not uniquely that:
the EURATOM/CANADA and EURATOM/U.S.A. Agreements contain provisions
for co-operation in the field of research and health and safety, the
exchange of know-how, etc. Those provisions are Less in evidence
in later agreements, bringing into clearer relief their concern
with establishing conditions for supply. In one unique aspect the
EURATOM/U.S.A. Agreement was more overtly a supply agreement than
any other since, for it provided specifically for the sale of fixed
quantities of nuclear material from the U.S.A. to EURATOM.

An examination now of these early agreements enables us in
fact to see the basic structure of the classic agreement (the Cana-
dian) and a type of supply agreement properly so-called that re-
calls the fate of Winston Churchill's mule - with neither pride of
ancestry nor hope of posterity (the EURATOM/JJ.S^A. Agreement for
Co-operation). The first EURATOM agreement l_ \_l of all wasĵ 'fre
U.S.A- It was concluded on 29 Hay 1958, and was no more than a
generality: three articles, of which only the first contained any
commitment, and that was simply to co-operate in such ways as might
be agreed- with, specifically, an agreement under the U.S.A. Atomic
Energy Act 1954 foreseen- I mention it here only for historical
completeness, and the first EURATOM/U.S.A. Agreement with which_ we
need concern ourselves was the Agreement for Co-operation l_ 2_/
signed some 6 months later on 8 November 1958. ~ ~

The first EURATOM/U.S.A. Co-Qperation Agreement was intended
to bring into operation in the Community reactors of the type al-
ready proved in the U.S.A., and to initiate a joint research and
development programme on them. The uniqueness of this agreement
lies in its providing that the U.S. would sell to EURATuM a speci-
fic quantity of enriched uranium. Admittedly it was in the context
of the development of reactors to use the fuel, but it is an
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example of what has otherwise been unattainable in the Community's
agreements* however devoutly to be wished, namely an undertaking to
supply- For the rest, the agreement contains provisions as to research
and exchange of information such as might be expected in nuclear co-
operation agreements, and provisions concerning peaceful use, retrans-
fer of the materials and safeguarding- So already the principal and
enduring concerns of nuclear exporting-States appear, and we see that
EURATOM was well-placed to deal with them. For although the obvious
partner of an exporting State to give such undertakings is the impoi—
ting State, the conferring by the Member States on EURATOM of powers
in the field of supply, which as we have seen enable it to know the
use to which the materials supplied are to be put, and in the field
of safeguards which enable it to check that the materials are not
diverted from their declared uses, as well as, by virtue of Articles
59 and 62 of the treaty, to refuse to authorise exports, meant that
the Community became the natural and__ne£essary partner of States
supplying Member States of EURATOM [_ 3__/-

Those three concerns - peaceful use, retransfer and safeguar-
ding - are the subject of guarantees from EURATOM The first is clas-
sic- Retransfers beyond the control of the Community are subject to
the agreement of the U-S-A-- They may take place only within the
scope of a co-operation agreement between the U.S.A. and another
State: that is the classic position of the U.S.A. The safeguarding
provisions did not become the classic conditions, although EURATOM
could properly have expected them to do so- The Agreement provided
for the establishment and implementing by EURATOM of a system of
safeguards which was in fact the system set up by Chapter VII of the
Treaty, a point recorded in a statement at the end of the Annex B
to the Agreement- The International Atomic Energy Agency does not
loom large in the Agreement: indeed it did not loom large at all at
that time: although its statutes had been approved an 23 October
1956 it had come into existence only on 29 July 1957- The Agreement
does no more than contemplate that the safeguards system shall be
"reasonably compatible" with that of the I-A.E.A- and that there may
be matters in which the Agency might be asked to assist. From EURA-
TOM's point of view this was a well-balanced agreements an assurance
of supply on condition of peaceful use, to be safeguarded by EURATOM
itself, and the only residual control by the supplier being on re-
transfers beyond the control of EURATOM- It is true that the Agree-
ment provided that the undertakings were subject to, inter alia,
appropriate statutory steps, including authorizations and the provi-
sions of applicable laws etc and licence requirements. But with the
assurance of supply this did not appear to impair the balance-

The Agreement did not go unchanged- By its very nature, as it
was concerned only with a specific quantity of materials it would
need amending or renewing. On 11 June 1960 an Additional Agreement
for Co-operation l_ kj was signed? this too was concerned with the

/_3_/ For the necessity, see Ruling 1/78 European Court Reports (1978),
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provision of specific quantities, but it continued a significant
change: the provision of the nuclear materials which it covered was
to be "as the Parties may agree". There may be room for argument
whether those words remove the obligation to supply and make it no
more than an option, but whatever the answer, there can be no ques-
tion that the obligation is no longer clear and unambiguous.
EURATOM's guarantees to the U.S.A. remain so, however: the balance
of interests weighs more havily on the supplier's side, now. The
Agreement of 1958 and the Additional Agreement of 1960 co-existed^ _
with the former being amended in 1962 /_$_/, th£ latter in 1962 £ 6_/
1963 [_ l_l and most important of all, in 1972 J_%J. The amendment
of 1972 changed the nature of the Additional Agreement; from one
dealing with specific quantities with specific usages envisaged, it
became one governing the supply of nuclear materials on a general
basis.

The EURATOM/CANADA AGREEMENT

We have followed up the development of the EURATOM/U.S.A.
Agreement, and in doing so we have overtaken the other great EURATOM
Agreem£nt_of the early years, that with CANADA, signed on 6 October
1959 ]_ 9_/. That Agreement was from the first a full-scale co-opera-
tion agreement, concluded to cover all nuclear exchanges between the
Community and CANADA - information, the supply of material, the pro-
curement of equipment and devices, patent rights, access to equipment
and facilities.

There is no guarantee of supply: the agreement on this is
that nuclear material may be supplied or received under the agreement,
on commercial terms or as otherwise agreed, by the Governmental enter-
prises of Canada, by the EURATOM Supply Agency, or by persons under
the jurisdiction of the Government of Canada or within the Community.
The Parties are also, to such extent as is practicable, to assist
each other in the procurement of material, equipment, etc. As in the
EURATOM/U.S.A. Agreement, it is provided that material or equipment
obtained pursuant to the Agreement, and material or equipment derived
from them, shall be used solely for peaceful purposes, and not for
military ones, that transfers of material and equipment or of material
derived therefrom should be subject to the prior written consent of
the Party that supplied them, and that there should be an effective
safeguards system in force. For EURATOM this last was specified as
the EURATOM system, provided for in the EURATOM Treaty: there was no
periphrastic description of the sort found in the EURATOM/U.S.A.
Agreement. The same gestures in the direction of the infant I.A.E.A.
that are made in the EURATOM/U.S.A. Agreement are made here, but
nothing more.

U_J_ O.J. N° 72, 8.8.1962.
J_J>J_ O.J. N" 72, 8.8.1962.
UJ_ O.J. N° 163, 21.10.1964.
UJ_ O.J. N" L 139, 22.5.1974.
l_ 9__/ O.J. N" 60, 24.11.1959.



The Canadian Agreement being from the outset general, and not
tied to specific programmes or contemplating specific quantities,
there was no need then for the amendments needed for the U.S.A.
Agreement, and, as we have seen, in 1972 the U.S. Agreement «33 gene-
ralised, bringing the two into line. So this is a convenient point at
which to take stock. At the end of 1972 EURATOM had agreements with
its two great suppliers (it had agreements with other countries which
in practice led to little and which are therefore of no importance to
our subject). The agreements imposed a number of conditions which re-
flected undeniably legitimate intents of the suppliers - peaceful use,
a limitation of the right to retransfer outside the territories to
which the EURATOM Treaty applies, the application of an effective
safeguards system (in fact EURATOM's own supranational system).

As all the non-nuclear—weapon Member States of EURATOM had
signed the Non-Proliferation Treaty, and a safeguards agreement under
that Treaty between EURATOM, those Member States and the I.A.E.A. was
being negotiated (it was concluded on 5th April 1973) the undertakings
as to use and safeguarding were reinforced outside the Agreement.
There was no guarantee of supply, but there was no attempt to restrict
the peaceful use of the materials supplied. The balance is fair, and
we might have expected it to continue. It was not, unfortunately, to
do so.

THE DISTURBED PERIOD

Events with which everyone is only too familiar led in 1973
to heart-searching on the part of the suppliers, and a desire to

• ) tighten the conditions of supply. For EURATOM this meant in the end
a renegotiation of the Canadian Agreement and living with the United
States' Nuclear Non-Proliferation Act.

The renegotiation of the Canadian Agreement was, naturally enough,
a lengthy affair - so much so that in the course of it the Govern-
ment of Canada imposed an embargo on the export of nuclear materials
to the Community. If this was intended as an incentive to the nego-
tiation to come to terms more quickly it did not have the desired
effect. The action was universally resented, and was seen by many as
casting doubt on the value of an agreement with Canada. From the

. Community's - the customer's - viewpoint, there was in existence an
international agreement in which Canada, the supplier had been given
every proper guarantee as to the use and safeguarding of nuclear
material supplied by it. The fact that Canada, in the words of the
opening letter of the exchange of letters, notes and declarations
that together form the updating of the agreement settled at last in
1978 l_ 10_/, decided to require more stringent safeguards, did not
entail that the Community should accept them, the less so indeed
because the events which led to that decision had had nothing to do
with the Community, whose users' behaviour in relation to Canadian
materials had never given rise to any questioning by Canada. In those

l_ 10_/ O.J. N° L 65, 8.3.1978.



circumstances the imposition of an embargo simply underlined the im-
balance of the agreement: the Community had to, and did, honour its
obligations: Canada, in the absence of an express obligation to
supply, cut off its supply. One could well ask oneself what reason
would be there to assume that, if the agreement were renegotiated and
more stringent safeguards were accepted, the same thing would not
happen at some future stage when another Canadian Government might
decide to seek even more stringent safeguards. As it was, wiser coun-
sels prevailed, the embargo was lifted, and the negotiations reached
a conclusion.

Or rather, an interim conclusion. For if the exchange of
letters of 16 January 1978 incorporated some more stringent safe-
guards it dealt very moderately and by no means definitively with
what was the unconcealed primary concern of suppliers at that period
- high enrichment, reprocessing, and the storage of the resulting
highly-enriched uranium and plutonium. Of the definitive amendments
a number can be described as tightening up the identification of the
equipment and materials to which it applied. A requirement was intro-
duced that the materials should be subject to an appropriate level
of physical protection. Physical protection was by then well-esta-
blished as a safeguarding concern: I.A.E.A. Infcire 225 had appeared
long since and discussions on the International Convention on the
Physical Protection of Nuclear Materials had begun under I.A.E.A.
auspices in 1977. EURATOM took part in those discussions with those
of its Member States who had a nuclear concern, and indeed all signed
it. The combination of the legal responsibilities of the Community
for international undertakings as to physical protection and the
responsibilities of the Member States for its application led to the
physical protection commitment taking a two-fold form: an undertaking
by EURATOM to inform the Member States of the levels, set out in the
exchange of letters, to be applied, and complementary notes from the
Member States confirming that the items concerned would be subject
to those levels. By this Canada obtained the most complete assurance
on this point, one again which was undoubtedly of legitimate interest,
and on which, against the background of international concern on the
subject, EURATOM could have no hesitation in satisfying Canada.
Another change presented more of a technical problem for EURATOM, and
marked a step away from equality of responsibility of the parties.
The peaceful and non-military use requirement of the 1959 Agreement
was enlarged to include a requirement of non-explosive use, an addi-
tion modelled on the N.P.T., and the whole was to be verified by
agreements between EURATOM, its Member States and the I.A.E.A. It
will be remembered that EURATOM, the non-nuclear-weapon Member States
and the I.A.E.A. had concluded an agreement, and that had come into
force. An agreement between EURATOM, the United Kingdom and the
I.A.E.A. had also been signed but had not c«me into force, while as
yet an agreement between EURATOM, France and the I.A.E.A. was only at
the stage of negotiation. It will be remembered also that in the
Canadian and U.S. Agreements safeguarding was entrusted to the EURATOM
system - itself a supranational system, of wider scope than the
I.A.E.A. system because not limited to facilities, enforceable through
the Court of Justice of the European Communities, and armed by virtue
of the Treaty with sanctions going as far as confiscation of nuclear
materials involved in a breach of the law. Now for the first time
EURATOM was asked to accept another and external system of safeguards



as a condition of supply. The significance of this was not Lessened
by the fact that it had accepted that other system by concluding its
agreements with the I.A.E.A.: what had been there as a reinforcement
had become a condition. And the fact that there were no agreements in
force for the two nuclear-weapon Member States underlines the signi-
ficance: the requirement went beyond the N.P.T. and outside the philo-
sophy of the EURATOM Treaty. For by virtue of the Treaty nuclear mats-
rials may move freely within the Community and are safeguarded by the
EURATOM system wherever they are; the conclusion of a safeguards agree-
ment with the I.A.E.A. meant that materials could travel freely con-
sistently with the requirements of the N.P.T. But to add a require-
ment that nuclear-weapon Member States, whose exclusive competence
for such agreements was not affected by the EURATOM Treaty, should
conclude them presented a particular difficulty. In the event the
requirement was more disturbing in principle than it was realistic
in practice, and the practical difficulty was overcome in two letters
which form part of the exchange. In them it is recorded that although
the EURATOM/U.K./I.A.E.A. Agreement had not entered into force no
I.A.E.A. verification would be required in the U.K. for a specified
period (intended as sufficient to allow that agreement to come into
force); for France it had been stated by her representative in the
Council of the Community that no material subject to the Agreement
would be employed for end use in France, and the letters record this
and state that materials may enter France for enrichment or reproces-
sing, provided that they leave after the normal period required for
those operations. The result on this point might welt be thought a
draw: EURATOM had accepted that materials subject to the Agreement
should be safeguarded by the I.A.E.A., but Canada had accepted that
it should await the conclusion of relevant verification agreements
and continue supply in practice in their absence.

On the major problem, that of the conditions as to the use
and storage of highly enriched uranium and plutonium, an Interim
Arrangement, so entitled, was arrived at. The bodv of the principal
letter provided that material subject to the Agreement should be
enriched beyond 20%, or reprocessed, and the highly enriched uranium
and plutonium stored, only according to conditions agreed upon in
writing between the parties. Those conditions were set out in Annex C
to the exchange, and their transient nature is very largely due to
the fact that in October 1977 the great International Nuclear Fuel
Cycle Evaluation had been launched. As the object of that exercise
had been to enable the fullest examination of all the problem of
supply and use of nuclear materials it would evidently have been pre-
mature to settle these particular ones in a bilateral agreement con-
cluded at the beginning of the INFCE study. The relevance of INFCE
was set out in the first paragraph of the Interim Arrangement, and a
three-part temporal division was made. For material transferred be-
fore 20 December 1974 the condition was that the plants concerned
had at that time to be operating or foreseen to be operating, and
either party could request consultations, as provided for i,i the
1959 Agreement. For material transferred after that date and before
the end of the interim period, EURATOM would notify Canada of its
intention to undertake any such enrichment, reprocessing or storage,
with quantities, identification of facilities involved (which again
would these be operating or foreseen to be operating), and intended
disposition and use. The purpose of the notification was to permit



consultation on the adequacy of safeguards and avoidance of prolife-
ration risks. The consultations were to be without prejudice to the
commercial or industrial policy of either party. The third stage was
to begin as soon as possible after 31 December 1979 or the termina-
tion of INFCE, whichever was earlier, when the parties would begin
to negotiate to replace the Interim Arrangement by an arrangement
which would take into account inter alia the results of INFCE. That
final arrangement was settled rcp.<.wk*t later, on 18 December 1981,
and we will come to it in due course, after we have looked at other
EURATOM experiences that preceded it. Before we do that, though, let
us see where EURATOM was in January 1978. Two new conditions had been
attached to supply - physical protection and I.A.E.A. safeguards.
In practice, they presented no problem, both having been accepted in
principle and substantially in legal commitments, independently of
the Canadian requirement;Aiand as we have seen, to the extent that at
that point the latter had^been ensured, Canada was acquiescent. On
high enrichment and reprocessing there is no trace in this amended
Agreement of prior written consent, a phrase much in use among the
puritans of nuclear supply at that period. EURATOM had shown con-
siderable openness in accepting the consultations provided for, but
had preserved intact its right to decide for itself.

The other disturbing experience followed quickly on the heels
of the Canadian renegotiation: the U.S. Nuclear Non-Proliferation
Act of 1978. That Act is part of the EURATOM experience, as it is
part of the experience of all nuclear partners of the U.S.A., but it
is, in a sense, in suspense. The Act will be familiar enough to all
who are concerned with these questions. It sets out new criteria for
nuclear exports and requires the renegotiation of U.S. nuclear co-
operation agreements that do not include those criteria so that they
shall include them; it requires that no Licences for nuclear exports
shall be issued until those criteria are met. Many of these criteria
are not included in the EURATOM/U.S. Agreements and the most signifi-
cant is the requirement for prior U.S. approval for reprocessing.
This attempt unilaterally to change fundamentally the conditions of
supply and to compel the renegotiation of existing and hitherto
unchallenged agreements so as to give effect to those unilaterally
decided changes shocked the partners of the U.S., but happily it
remains a matter for speculation what might have resulted from an
attempt to give immediate effect to it. For the Act provided for an
annual waiver by the President of the suspension of co-operation, and
successive Presidents, by exercising that right of waiver, have en-
sured the continuation of supply on the basis of the existing Agree-
ments. We might perhaps say that the Act showed that the climate for
users of nuclear materials had markedly worsened, but that the deluge
had not come.



THE EURATOM/AUSTRALIA AGREEMENT

On 21 September 1981 BJRATOM and AUSTRALIA signed a nuclear
co-operation agreement l_ 11_/. That too had been some time in the
negotiating, despite the fact that it started from the point already
reached in the amended Canadian Agreement. For it is axiomatic in
these agreements that a requirement previously accepted from one
supplier cannot be refused to a later one. So it was that peaceful,
non-explosive and non-military use was stipulated, and physical pro-
tection and I.A.E.A. safeguards were required. These had indeed
become the commonplaces of nuclear co-operation by 1980. It is per-
haps worth noting that in this Agreement the three EURATOM/I.A.E.A.
Agreements with the respective Member States are referred to express-
ly as the instruments of control - all were in force by then, of
course - and it is provided that nuclear materials subject to the
Agreement shall be subject to one of those or to another agreement
concluded in accordance with Article III of the N.P.T. The eventua-
lity of the accession of another Member State to EURf.TOM is thus
encompassed, and no transitional provisions of the sort found in the
amendment to the Canadian Agreement are included. Assurance is made
double sure for future safeguarding, by provisions to the effect that
if safeguards are not administered under any of those agreements
EURATOM will conclude other agreements to the same effect with the
Agency, and that if safeguards are not administered under the former
Agreements or the latter EURATOM and AUSTRALIA shall conclude an
Agreement providing for analogous safeguards. It is not easy to ima-
gine the situation in which these fall-back provisions would make a
particular contribution and their interest is perhaps greatest from
the point of view of legal comprehensiveness. We may also note in
passing that EURATOM's undertaking as to physical protection was in
terms more robust than that in the Canadian amendment, although
accompanied as it was by the same declaration by the Member States
the final result was the same.

It was on the crucial questions of re-export, high enrichment
and reprocessing that the important development took place. Or, rather,
on the first and the last, because high enrichment was renounced for
the present, and a consultation process for the consideration of pro-
posals for agreed written condition*was provided for on request at
some future time. For retransfer it was provided that materials should
not be transferred beyond the Community without the prior written
consent of AUSTRALIA; but that prior written consent was effectively
contained in a letter from the Government of AUSTRALIA annexed to the
Agreement setting out the conditions on which, according to the in-
tended use of the materials, the relationship between AUSTRALIA and
the recipient State, and the place of the operation in EURATOM's
nuclear fuel cycle, retransfer would take place. Before examining it,
we must look at the provisions as to reprocessing. The Agreement pro-
vides that materials shall only be reprocessed according to conditions
agreed upon in writing, as set out in Annex C, which provides that
reprocessing shall take place under I.A.E.A. safeguards for the pur-
poses of energy use or management of materials contained in spent fuel,
and the resulting plutonium stored and used, in accordance with the
nuclear fuel cycle programme as delineated and recorded in the Imple-

l_ 11_/ O.J. N° L 281, 4.10.1982.



meriting Arrangement. Reprocessing and pLutonium use for other pur-
poses, including research, remained subject to subsequent agreement
or* conditions in writing. These provisions are short, and as the
Implementing Arrangements are confidential the whole mechanism is
not visible, but a further glimpse is given in the introduction to
the letter containing the conditions on retransfer, where it is
recorded that in the different stages of the nuclear fuel cycles of
the Member States, in addition to using conversion, enrichment, fuel
fabrication, reprocessing and storage facilities inside the Community,
Member States also make use of such facilities outside the Community.
So the picture presents itself of a generic consent to reprocessing
and the use and storage of plutonium in those facilities actually
used inside and outside the Community.

This reconciliation of the policy considerations of AUSTRALIA,
which insisted on conditions agreed upon in writing, and the need of
Community users for predictable supply and the freedom to choose their
own investment and development strategies is an honorable and felici-
tous one: honorable because it respects the concern of the supplier
without encroachment upon the responsibilities of the user, felicitous
because not only did it resolve the problem itself but it enabled a
solution to be found to the problem of retransfers.

The letter on retransfers, which has already been mentioned,
uses in effect the same technique - a sort of generic consent for the
retransfer of materials, varying according to the principal situations.
The Community's nuclear fuel cycle programme is a key feature of the
structure of this consent. In essence, the consent is given to re-
transfer for conversion,enrichment up to 20%, fuel fabrication, repro-
cessing or storage, within the nuclear fuel cycle programme in coun-
tries which have a current Agreement with AUSTRALIA. Consent is also
given for retransfer for those purposes, except for reproce-.-.-jing
and storage, within the nuclear fuel cycle programme to countries
which do not have a current Agreement with AUSTRALIA, but on condition
that equivalent quantities of material are returned to the Community
or to another country which has a current Agreement with AUSTRALIA.
The residual class of transfers for which consent is given is that for
activities outside the nuclear fuel cycle programme, for all purposes,
already contemplated, and for use and final disposal in addition, in
countries with current Agreements with AUSTRALIA. The final picture
is one of consent for retransfers for all purposes within the fuel
cycle (which by definition exclude use and final disposal), except
for reprocessing and storage in countries without an Agreement with
AUSTRALIA, to which an all in-all out requirement is added, and for
all purposes in countries with an Agreement with AUSTRALIA. The
nuclear fuel cycle programme is thus guaranteed unhindered operation
except for the exclusion of reprocessing in countries that do not
have an Agreement with AUSTRALIA. It is to be assumed that this pre-
sented no dificulty in practice to EURATOM, which accepted it, and
if it is a departure from the logic of the system it is a limited
one and, given the background of suppliers' preoccupation with pluto-
nium, an understandable one. And against that there is the consent
for all activities even outside the programme in countries with an
Agreement with AUSTRALIA (high enrichment is, it will be remembered,
excluded from this, and transfers of highly enriched uranium and plu-
tonium are not covered by the consents). Here, as with the reprocessing
arrangements, honour is fairly satisfied.
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THE DEFINITIVE AMENDMENT Of THE EURATOM/CANADA AGREEMENT

By an exchange of letters dated 18 December 1981 /~12_7 the
process provided for in the exchange of 16 January 1978 was comple-
ted, and a definitive arrangement concerning the enrichment, repro-
cessing and subsequent storage of the material was incorporated in
the EURATOM/CANADA Agreement. As in the EURATOM/AUSTRALIA Agreement
the conditions agreed upon in writing were in this way set out in
the Agreement and accompanied by a generic consent. The exchange
puts on an equal footing the need to reduce the risk of nuclear
proliferation, the importance of safeguards and other non-prolife-
ration measures relevant to reprocessing and plutonium, the role
of reprocessing in connection with the maximum use of resources,
spent-fuel management, and other peaceful uses including research,
and the predictable and practical implementation of the conditions
to be agreed. The letters set out a list of guidelines covering
reprocessing and plutonium storage, and state how they are met by
EURATOM. Some of the guidelines deal with matters already covered
by the amended Agreement - non-proliferation/peaceful use, I.A.E.A.
safeguards and physical protection. Beyond that the essential fea-
ture is that Canada should be given a description of the current
and planned nuclear energy programme of the other party, including
a detailed description of The policy, legal and regulatory elements
relevant to reprocessing and plutonium storage and jse. This is
accompanied by requirements as to notification and material repor-
ting procedures, and periodic and timely consultations for updating
and considering significant changes in that description.

This guideline was met by EURATOM's providing the description.
What is required is expressed in language which is not the counter-
part of the EURATOM/AUSTRALIA Agreement with its reference to the
nuclear fuel cycle programme, but the result is the same: Canada,
informed to its satisfaction of the framework in which the activi-
ties would take place, agreed to the use of material subject to the
Agreement in those activities in the Agreement itself. As in the
EURATOM/AUSTRALIA Agreement, the suppliers accepted that the users
should be left responsible for their own activities within their
nuclear energy programme. As in the EURATOM/AUSTRALIA Agreement
r<f>-u<,t({>r̂  not covered in the programme as described may not tiAte
f U c e without agreement between the parties. If this final
stage is satisfactory for the same reasons as is the EURATOM/
AUSTRALIA Agreement, unlike that Agreement it does not deal with
retransfers, and where the EURATOM/AUSTRALIA Agreement completes
the assurance of predictability by continuing its approval into
retransfers, the CANADA/EURATOM Agreement rests on the primitive
basis of case-by-case prior consent. It would be tempting to think
that, as with AUSTRALIA, CANADA would necessarily approve all re-
transfers for activities within the described programme, but even
if the described programme included facilities outside the Commu-
nity, different considerations might well apply as they do in the
Australian solution - e.g. whether or not there was an Agreement
between CANADA and the third countries.
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As in the EURATOM/AUSTRALIA Agreement enrichment beyond 20%
is deferred to future consultations on request to agree upon written
conditions.

In the last quarter of a century the political and economic
positions of supplier countries and of users have evollled and changed.
Of EURATOM's three great Agreements, that with the U.S.A. remains in
an older-fashioned form: restrictive on retransfers, open on use.
The two others are more elaborate, achieving their equilibrium through
greater communication as opposed to a division between what is allowed
without restriction and what is reserved entirely. None of the Agree-
ments give a guarantee of supply; all provide some measure of predic-
tability. None encroaches upon the users' freedom to decide their
own industrial and economic strategies, but two put the brake of prior
consent on retransfers. In the EURATOM/CANADA and EURATOM/AUSTRALIA
Agreements EURATOM has to some extent taken its partners into its
confidence about its fuel cycles, and it has seen the high tide of
the doctrine that suppliers were responsible for the control of the
uses to which users put the material turn and ebb. Those Agreements
show that legal techniques can be relied on to formulate a fair
balance of the interests of the two sides.
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