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ABSTRACT

Recent Supreme Court deciaiona, which inter-
pret the 200-year-old Fourth Amendment of the
U.S. Constitution, are uaed to provide a brief
overview of some aearch and seizure subjects im-
portant to management and officers responsible
for physical protection of nuclear facilities.
The overview is frailed in practical terms in
order to make the comments applicable to the
everyday activity of nuclear-protective—force
persons.

The Supreme Court has described several
exceptions where searches and seizures (arrests)
are permitted without a warrant, despite the
Fourth Amendment which states that warrants
are always required.

The seven exceptions briefly discussed are
search incidents to a lawful arrest, the automo-
bilb-aecrch exception, the suitcaae or container
exception, the hot—pursuit or emergency excep-
tion, the stop—and-frisk exception, the plain-
view exception, and conaent to be searched.

INTRODUCTION

The Fourth Amendment was proposed in
the first session of the first Congress in 1789.
It was ratified by nine necessary states and
made the law of the land.

The Fourth Amendment says, "The right of
the people to be secure in their persons,
houses, papers, and effects, against unreason-
able searches and seizures, shall not be
violated, and no warrants shall issue, but upon
probable cause, supported by oath or
affirmation, and particularly describing the
place to be searched, and the persona or things
to be seized."

This single compound sentence which
makes up the Fourth Amendment has cot been
changed by so much *B a comma in nearly 200
years. Yet it haa been the subject of thousands
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of cases, hundreds of law review articles, and
dozens of hard-cover books.

DISCUSSION

Following a format used in lectures by Pro-
fessor and Judge Charlea Moylan, Jr.,* let us
consider two big questions. First, is the
Fourth Amendment even applicable? If the answer
to question one is yes, and the Fourth Amendment
is applicable, one must then ask, second, has
the Fourth Aaendment been satisfied?

Let us look at how the Fourth Amendment may
not be applicable. Sometimes the Fourth Amend-
ment does not cover the place, the searcher, or
the person being searched.

The Fourth Amendment protecta only the
"Constitutionally Protected Area." This means
it protects people and the sacred precincts of
the home. It protects the barn, the place of
business, the garage, and the outside area near
the mansion house. It does not cover, however,
open fields, and it does not cover areas outside
the U.S. Territory.

It may be unlawful for a government ag< <tt
to treapaas on your open land, but according to
the Open Fields Case, a legal exception to the
Fourth Amendment, a government agent cannot vio-
late your Fourth Amendment right by inspecting
or searching your open field. Here, the Fourth
Amendment is not applicable. Similar arguments
can be made that the Fourth Amendment does not
apply to abandoned property, like garbage set
out for collection, or material in a waste
basket in an office, nor haa it been held to
apply to a search of a hotel room, whose
occupant has checked out before the paid for
time elapses.

Now, let us talk about the applicability of
the Fourth Amendment to the person of the
searcher. This is an important concept to con-
tract protective force persons. The Fourth
Amendment is not a code of conduct addressed to
all peraons. It is instead addressed
exclusively to government. The commandment,
thou shall not be unreasonable, is addressed to



government and its agenta to establish what a
government representative cannot do. This scans
that private persons who are not agenta of the
government cannot violate the Fourth Amendment.
,Thia does not nean that a private peraon who vi-
olates your rights by burglarizing your home, or
by searching your desk in your office, or
trespaaaing on your buaineaa property or open
field to obtain evidence geta away acot free.
You still have criminal and civil recourse
against that private peraon; but you cannot
charge the private person with violating your
Fourth Amendment rights. The obvious question
is, are contractor protective force persona pri-
vate peraona or ia their activity "state action"
(government action)?

State action, in a few words, means that
the officer conducting the search or making the
arrest must do so according to the Fourth Amend-
ment requirementa being diacuased here.

It also means that a protective force per-
aon who ia not making an arrest2 under 42 USC
2201 and not searching for SNH or radioactive ma-
terial and who ia not deputised by atate or
local governments or by federal agencies can in
certain areaa act as a private person and ignore
the Fourth Amendment constitutional require-
ments. Without the Fourth Amendment, the only
restrictions on search are the civil lawa af pri-
vacy, battery, aaaault, and in acme jurisdic-
tions, criminal assault and battery.

There are no caaea on the subject relating
to nuclear protective force peraons; however, by
analogy, it is my opinion that all of the secu-
rity chores imposed by DOE or NRC to prevent the
theft of SMM sabotage or compromise of classi-
fied or restricted information are "dtate
action" requiring the application of the Fourth
Amendment.

You must know when your actions are "atate
action" and when they are not. In general, if
you are engaged in traditional security
activities such as attending a fight in tht
parking lot, or investigating theft of employee
personal property, you are not engaged in state
action and are acting as a private peraon.

The third area where the Fourth Amendment
is inapplicable is where it doea not cover the
person of the defendant. Another way to de-
scribe this third area is "standing to object."
This is a complicated doctrine which saya that
a mere passenger in a car has no standing to ob-
ject to the search of someone else's car. Aa of
1978, this result waa reached because the Su-
preme Court aaid that it ia the leaaer exception
of privacy which distinguishes a mere paaaenger
from a guest in a home.

The above was a very quick discussion of
the question: Is the Fourth Amendment applica-
ble? This question is anawered by aaking fur-
ther queationa: Ia the place to be aearched sub-
ject to Fourth Amendment protection? Is the per-

son doing the search a private peraon or is
there "state action"? and finally, does the per-
son searched have "standing" to complain about
the search?

Assuming that the answer to all the above
inquiries is yes, the Fourth Amendment is appli-
cable, the next queation ia, how do you satisfy
the Fourth Amendment? To answer this question
one must consider two different aspects of the
Fourth Amendment which are, number one, the ini-
tial intrusion and, number two, the scop* of the
search and seizure in question.

Most caae law relating to search and sei-
zure does not deal with the circumstances that
a contract protective force peraon would con-
front on a nuclear facility. So we must do what
lawyers do every day and agree that by analogy
the current case law can be regarded as
indicative of the court treatment we could ex-
pect to receive. Let us now consider the case
law which deals with the initial intrusion in
terms of an individual'a reasonable expectation
of privacy. The two caaea providing moat of the
law in thia area are of recent origin. Tarry v.
Ohio3 (1968) and Coolidge v. New Hampshire*
(1971).

The Fourth Amendment says that a warrant is
required for ever, search and every arrest. Row
we know that the Supreme Court haa defined sev-
eral (some say aa many a* 11, depending on how
you count) exceptions where a warrant is not
required. The warrant requirement was based on
the English concept that a man'a home ia hia cas-
tle and that in a figurative sense a person may
pull up hia drawbridge and enjoy an expected
tone of privacy free from the intruding eye and
ear of government typical«y represented by the
police officer. This cone of privacy concept
then has been extended in a limited degree from
the house to the person and in a atill more lim-
ited degree to the auto, the office desk, boat
house, trailer, airplane, and so on.

The point is that the warrant requirement
waa executed deliberately to guard against capri-
cious intrusion by government official! and to
require officiala to carry their probable cause
and, hat in hand, lay it down upon the desk of
a neutral and detached magistrato and say, look
at my probable cause; is it enough? May I go
ahead and in the interest of justice intrude
upon this person and make a search or make an ar-
rest?

Even though protective force persons may
make arrests without a warrant, it ia imparative
that they have some feeling for the general
Fourth Amendment requirements if they are to un-
derstand the exception to the Fourth Amendment
which they use almost exclusively. A search
without warrant or an arrest without warrant
Bust meet the same standard as a search or ar-
rest with a warrant except that the burden of
proving that the warrantless activity waa accept-
able is on the officer, whereaa activity with



Che pose*•ion of * warrant transfers to the
defendant the burden of allowing that the search
or arrest was not proper.

Now chat the initial intrusion has been
' approved or qualified under one of the excep-
tions discuss*edt let us deal with the second con-
sideration listed above which is the scope of

. Fourth Amendment interest.

The founders of our constitution and the
courts of today are guarding against a general
ruasMging about through private papers, books,
and diaries by government agents. He are
guarding against a search that may begin reasona-
bly, but beco«es a general fishing expedition.
The Fourth Amendment guards against such general
ruaaiaging about or a fishing expedition by
requiring that the warrant particularly describe
the person to be arrested or the things being
searched for and where these things are expected
to be found. This aue minimization requirement
of the warrant is also required in warrantless
arrests and searches.

For example, you stop an automobile exiting
at the gate. May you search the auco? The an-
swer is yea, if you have probable cause to
believe that it contains stolen property and
there is exigency arising out of the mobility of
the auto. However, if the stolen property you
are looking for is truck tires, then looking in
the auto glove cosipsrtaent for truck tires is be-
yond the scope of the search. This is an exam-
ple of the scope limitation. There are other ad-
ministrative and ssfety as well *» emergency rea-
sons why you, a nuclear protective force person,
night search an auto including the glove compart-
ment.

I hope I have given you a small idea of the
difference between the requirements for the ini-
tial intrusion and the scope of the search.

Protective force persons will seldom have
to desl with warrant requirements, so let us now
discuss searches and seizures without a warrant.

These so-called exceptions to the warrant
requirement can be consolidated into a list of
about seven.

The oldest of the seven is the sesrcb inci-
dent to a lawful arrest, Chime 1 v. California5

(1969). The second is the automobile search ex-
ception or the Carroll Doctrine,6 circa 192S.
The third is a modern-day version, the suitcase
or container version, U.S. v. Chadwick7 (1977).
The fourth is the hot pursuit, or as we prefer
to call it, the emergency circumstances doctrine
coaming to us from Warden v. Hayden" (1967).
Number five is the stop and frisk, circa 1968,
Terry v. Ohio' and Sibron v. Hew York.1" Num-
ber six is the plain view doctrine, Coolidge v.
New Hampshire11 (1971). And finally number
seven is consent. Some would not call consent
an exception and the definition of a freely
given knowledgeable consent was not fully

established until 1973 in Schnecfcloth v,
Bustaaonte.12

Row tha Supieme Court'• norm or •tarting
point is, "gat a warrant"} that is tha axpactad
procedure; but for exceptionally good causa you
may depart from the norm and make a search or an
arreat without a warrant.

To quota Profeasor and Judge Charles Moylan
Jr., "tha Supreme Court says you always have to
get a warrant, unless you can't."

So marked is tha courts preference for a
warrant that tha court will, in a closs casa
where probable cause is questionable, band over
backwards to support a warrant, wheraaa tha
exact same probable cauae which wsuld support a
warrant would not be good enough cauaa to sup-
port a warrantless search or arr»tt, U.S. v.
Ventresca (1965).13

The preference for the warraut manifests it-
self in tha court's decisions which say that
warrantless activity ia considered to be
"presumptively bad" and the burden is on tha
state (or arresting agency, probably tha tha
U.S. Attorney's Office) to show that tha search
was proper or that the arreat was proper.

With this background we can now move into
the list of seven exceptions, the first snd
oldest of which is search incident to lawful ar-
rest.

The arraat most be a custodial arrast and
not a situation where a traffic citation ia
given. Once a lawful arrast is made, a search
may be made. The nest question is, what ia the
scope of the search? where can you search? This
is an area which haa changed fire times in tha
last forty-two years. Chimel v. California1*
(1969) gives us the modern permitted nsopm of
search incident to arrest. First we must real-
ise that this exception was designed by tb« Su-
preme Court to serve two distinct purposes.
One, to disarm the suspect and protect the
arresting officer and, two, to prevent tha sus-
pect from destroying readily accessible evi-
dence.

The search ia allowed to include thj area
Che arrcatse can reach by lunging or grasping to
grab a gun or grab evidence and deatroy it. It
includes the area in the immediate physical con-
trol of the arrestee or, to quote Felix Frank-
furter, it ia the area "that may fairly be
deemed an extension of the person." It includes
as others have aaid the wing cpan of tha
arrested person.

In 1981, in New York Belton,15 tha court
said that the area which ay.- be searched inci-
dent to an arrest of a motorist includes tha en-
tire passenger area of an auto including tha
backseat and the glove compartment, locked or
not. It does not include the trunk.



Now we are ready for autoaobile exception
as developed in the 1925 Carroll Doctrine which
answered soae questions about the necessity of
a warrant in searching an auto. In Carroll v.
U.S.16 the court said that we "recognize a funda-

• meutal difference in kind between the autoaobile
or autoaobile equivalent here, the hose and or
other fixed premises over there." And the dif-
ference is that the auto ia Movable. A Movable
object aay not be there when you return with a
warrant. The court then said that in order to
search an autoaobile without a warrant, one Bust
have probable cause to believe that the autoao-
bile contains evidence of a criae, and that exi-
gency exists. Exigency is a word courts like to
use to aean urgent need. Returning back to our
original discussion, the initial intrusion ques-
tion is answered by the Carroll Doctrine, which
says the initial intrusion is allowed when you
have probable cause and exigency. The scope re-
quirement, as previously discussed, requires
that we do not look for the truck tire in the
glove compartment, or, as the FBI says, don't
look for an elephant in a aatchbox. There is a
heavy overlap between a search of an auto inci-
dent to a lawful arrest and the Carroll Doctrine
which allows a warrantless search of an auto
before an arrest has taken place.

Let us aove on to number three on our list,
tht so-called container exception. What do you
do when you want to starch a suitcase, a box, a
carton, or a briefcase? The California Supreae
Court asked, is a suitcase aore like a house or
like a car? The question was answered in 1977
in U.S. v. Chadwick17 when the U.S. Supreae
Court said that the autoaobile exception was
allowed because there is a lesser expectation of
privacy in a motor vehicle; in U.S v. Chadwick
(1977) and later in Arkansas v. Sanders18

(1979), the Supreae Court said that to extin-
guish the exigency arising out of aobility, a
suitcase Bay be seized warrantlessly, but there
aay not be a search of the suitcase unless and
until a search warrant is obtained.

Later in 1962, in U.S. v. Ross,19 the Su-
preae Court injected piits of two cases:
Arkansas v. Sanders and a 1981 case, Robins v.
California, 20 an)j aade a major change. In the
Ross case, the court said that if probable cause
exists to search an entire vehicle then a
warrantless search of every part of the vehicle
and its contents, including all containers and
packages that may conceal the object of the
search, may be made. The nature of the search
is not defined by the container but is defined
by the places where there is probable cause to
believe that it may be found. For instance, if
you are looking for undocumented aliens you are
not privileged to open a very small suitcase.

Oddly enough, suitcases and containers not
found in vehicles, but which indicate a reason-
able expectation of privacy, may be searched
only after a search warrant has been obtained.

The fourth exception is the hot pursuit, or
as it is also called aor* appropriately for nu-
clear protective force persons, the "emergency
circumstances" exception.

Hot pursuit is the exception which allows
an arresting officer to enter a horn* or cross
jurisdictional lines while attempting to arrest
a flseing dangerous felon. An important part of
this exception is the newer emergency exception
which, although couched in case law dealing with
regulatory aspects of allowing the seizure of un-
wholesome food or health quarantine (a kind of
arrest) can, in my opinion, be of uae for
justifying search for SHH or radioactive mate-
rial at the gate to a nuclear facility. The
sesrch can be made when there is reason to
believe an emergency exists and not fur routine
searches. Routine searches can be made on the
basis of several other administrative and con-
sent criteria.

Stop and frisk is the fifth exception
established in 1968 in Terry v. Ohio. Stop and
Frisk are two entities and not a single concept.
An officer must have separate and different jus-
tifications for each.

Stop is a watered down version of arrest.
It is a temporary detention that is a limited in-
fringement on freedom of movement. Frisk, on
the other haud, is a watered down version of
search.

You are not allowed to stop and frisk a par-
son arbitrarily or capriciously. The court re-
quires something less than probable cause called
"articulable suspicion." In the past, the court
required "reasonable suspicion" and later "good
cauae to believe". Mow the modern requirement
"articulable suspicion" is aore than a hunch, it
is something you can articulate; you must be
able to aay, I saw this, I heard that, and this
led me to believe the following. If you can de-
velop this articulable suspicion, you can stop
a person. The court tells us that a stop was
invented to allow police officers to (1) ask
questions which are criae related and (2) to
stop crime in progress and detect completed
crimes.

A shorthand definition is that a stop is
allowed when there is articulable suspicion that
crime has occurred, is then occurring, or is
about to occur.

The frisk aspect was established to protect
the officer and for no other purpose. If upon
a stop you have some particular reason to fear
for your safety because you see a bulge or the
outline of a weapon, or the person stopped io
known to be armed, or you have a similar cause
for concern, you aay then pat down the exterior
of the person's clothing and remove any suspi-
cious items. If you find a weapon or contraband
you may arrest the person and then conduct a
close search incident to arrest.



Remember that the stop ia for a Halted
tiae only and the scope of the frisk is only the
exterior of the clothes with a pat down.

Nuaber six is the plain view doctrine. The
•plain view doctrine is not a search. The
short-hand rule is that if while the officers
eyes are lawfully at the looking post, he sees
evidence or fruits of criae or contraband, he
can seize that which he saw and use it for proba-
ble cause to arrest and as evidence to convict.
An iaportant eleaent of the plain view doctrine
is that there aust have been a prior valid intru-
sion before this doctrine can operate. There
are liaits; for instance, an officer cannot
stand outside the constitutionally protected
threshold of a hoae and then on the basis of
seeing the fruits of a criae rush in and seize
the evidence. The officer aust be lawfully in
the house before he can be said to be lawfully
at the looking post.

Consent is a fairly siaple exception which
revolves around the questions "who" and "how."
The "who" question ia who can give a consent to
search? Can a landlady give officers consent to
search a tenant1a apartaent? Can a supervisor
give consent for a search of an eaployee's
locker or desk?

The "how" question is how was the concent
given? Was it freely given with knowledge that
consent could be withheld? Was the consent
given as a product of will overborne by superior
force or threat of force or fear?

A category of searches called adainistra-
tive searches, although of ainor importance to
local law enforcement agencies (LLEA), is of
great iaportance to nuclear security.

The standard is that the Fourth Aaendaent
still applies to administrative searches. An ad-
ministrative search is Bade to assure compliance
with governmental regulations and to aaaure that
the health, safety, and welfare of the public ia
protected and "...because the inspections are
neither personal in nature nor aimed at the dis-
covery of evidence of criae, they involve a rela-
tively liaited invasion of the...citizens
privacy." Caaera v. Municipal Court21 (1967).

The best way to describe warrantless admin-
istrative searches is to quote soae Supreae
Court cases:

Eaergencies: In eaergency situations, a
warrant may not be required.

1. "Siailarly, in the regulatory field,
our cases have recognized the iaportance of
'prompt inspections, even without a warrant,
...in eaergency situations.1" Michigan v.
Tyler22 (1978).

2. "Provision for hearing before seizure
and condemnation and destruction of food which
is unwholesoas and unfit for use, is not neces-

sary. The right to so seiza is bused upon the
right and duty of the State to protect and
guard, as far aa possible, the lives and health
of its inhabitants, and that it ia proper to pro-
vide that food which ia unfit for huaan consuap-
tion should be suaaarily seized and destroyed to
prevent the danger which would ariae from eating
it." North Aaerican Storage Co. v. Chicago2^
(1908).

3. "An entry to fight a fire requires no
warrant, and...once in the building, officials
aay reaain there for a reasonable tiae to inves-
tigate the cause of the blase. Thereafter, addi-
tional entrica to inveatigete the cause of fire
aust be aade pursuant to the warrant procedures
governing administrative searches." Michigan v.
Tyler24 (1978).

4. "If an acute eaergency occurs
precluding reference to a court or aagistrate,
public officiala aust t*ke such steps as are nec-
essary to protect the public. But absent such
eaergency, health laws are enforced by the po-
lice power and are aubject to the same constitu-
tional limitations a* are other police powers."
District of Coluabia v. Little,2' affined on
other grounds (1950).

Sensitive Facilities: Warrantless adminis-
trative searches which aia at preventing the in-
troduction of dangerous iteas into certain areas
are reasonable if the public interest is great
and the intrusion small.

1. "Those caaea that austain liaited
aearchea of peraona aecking to enter sensitive
facilities recognize an exception to the general
raquireaent of the Fourth Aacndaent that
searches are proper only if conducted pursuant
to a lawful warrant... The search aust be
clearly necessary to secure a vital governmental
interest, such as protecting sensitive
facilities from a real danger of violence... The
search aust be liaited and no aore intrusive
than necessary to protect against the danger to
be avoided... The inapection aust be conducted
for a purpose other than the gathering of evi-
dence for criminal prosecutions. To indicate
this, we have designated liaited searches at aeti-
aitive facilities aa adainistrative searches."*
McMorris v. Alioto26 (1978).

2. "The public interest in preventing the
introduction of dangerous aaterial into the par-
ticular area involved waa aufficiently strong to
Bake it reasonable for the government (without

a warrant or traditional probable cauae) to con-
dition acceaa by any person seeking to enter the
area upon subaission by that parson to an adain-
istrative inspection no aore intrusive than nec-
essary to aeet the need to exclude the dangerous
aaterial froa the restricted area." United
States v. Hil«s,27 c. r t. denied (1973).

3. "The dangers to federal property and
personnel were imminent... To require that an of-
ficer obtain a warrant to examine the packages



of each of hundreds of persons entering Che
building or determine as to each person the exis-
tence- of probable cause would as a practical Mat-
ter seriously impair the power of government to
protect itself against ruthless forces bent upon

- its destruction. We find here no violation of
the Fourth Amendment..." Downing v. Kunrig2"
(6th Cir. 1972).

In summary it Bust be pointed out that this
discussion is intentionally brief and simpli-
fied. Many subjects such as aeIf-incrinitiation,
Miranda warnings, probable cause, arrest, and
right to an attorney were not discussed.

I hope this paper has been of help.
Footnotes to prove or validate points were inten-
tionally* left"out so that the ideas presented
would be clear.

Remember, as professor Moylan Jr. said in
his video training tape series, the Constitution
requires that you must always get a warrant
...unless you can't.
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