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ABSTRACT

The problem of safely disposing of high-level radioactive
waste is not new, but it is becoming more pressing as the
temporary storage facilities of public utilities run out. The
technical questions of how best to immobilize these wastes for
many centuries have been studied for years and many feel that
these problems -ire solved, or nearly so. Many states have set
up roadblocks to the federal waste management program, however,
and it is clear that social consensus must be reached for any
waste disposal program to be successful. The Nuclear Waste
Polity Act of 1982 provides a long-needed framework for
reaching this consensus, giving the states unprecedented access
to federal decision-making. The rights of the states in a
process of cooperation and consultation are clearly defined by
the Act, but the means by which the states exercise those
rights are left entirely to them. We examine the structures,
methods, and goals open to the states, and recommend a ration-
ale for the state decision process defining the roles of the
governor and legislature.

The recent passage of the Nuclear Waste Policy Act of 1982
(NWPA) [1] removes much of the ambiguity regarding the role of
the states in the federal government's program for disposal of
high-level radioactive waste (HLW). The states now have a
framework on which to design their participation. We will
first present that framework and then discuss actions that
various states have previously taken to guarantee a role for
themselves. We conclude with a recommendation for a mechanism
which adheres to democratic principles and provides an effec-
tive means for state representation.

1. ROLE OF THE STATES UNDER NWPA

The Nuclear Waste Policy Act of 1982 provides for an
unprecedented degree of state participation in a project of the
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federal government. NWPA entitles states to rights of partici-
pation, consultation, and approval in the choice of sites for
the disposal of HLW and spent nuclear fuel, and it defines the
relationship between the states and the federal government.
Written agreements will establish procedures by which the
United States Department of Energy (DOE) shall "consult and
cooperate" (C&C) with host states on a regular, ongoing basis,
according to an orderly process and timely schedule for state
review and evaluation. States shall be entitled to share all
technical and licensing information, the utilization of avail-
able expertise, joint project reviews, and joint surveillance
and monitoring arrangements, with full federal funding. On
pain of suspension of all siting activities within its boun-
daries, a state will be entitled to timely and complete infor-
mation on determinations or plans for site characterization,
siting, development, design, licensing, construction, opera-
tion, regulation, or decommissioning of repositories. Finally,
a state is authorized to submit to Congress a notice of disap-
proval of a site recommended by the President, which can be
overridden only by a joint resolution of both houses of the
Congress.

NWPA specifies the matters on which states shall be
notified (Table I) and consulted (Table II), the financial and
technical assistance they will receive, and the actions they
are authorized to take (Table III). It guarantees them federal
cooperation to resolve their concerns as to public health and
safety and any environmental, social, or economic impacts of an
HLW repository, interim storage facility, or test and evalua-
tion facility. It requires that a written agreement specify
the procedures for resolving a state's objections at any stage
of the planning, siting, development, construction, operation,
or closure of such waste facilities through negotiation, arbi-
tration, or other mechanisms.

As many as fourteen sites for waste facilities may be
investigated under the Act, possibly involving that many
states. Similar rights are granted to affected Indian tribes
that are quasi-sovereign, independent governments which control
their tribal property and other resource ownership rights under
the protection both of their trustee, the U.S. government, and
the Constitution.

2. STATE INVOLVEMENT BEFORE NWPA

Throughout the history of federal nuclear waste manage-
ment, many states have been involved in one way or another.
Without the guidance of explicit federal legislation, and as
federal activities progressed, each state was forced to develop
its own approach to insure that its concerns would be addres-
sed. Activities have varied from state to state and even
within a state, depending on the political climate and/or the
status of federal activities. In addition, groups such as the
State Planning Council and the National Governors* Association
have proposed active roles for states. Piecemeal Congressional
legislation, such as funding for the Waste Isolation Pilot



Plant (WIPP), has also played a part in the history. Even with
the inconsistencies in the programmatic directions of federal
waste management, states have had considerable influence on the
federal program.

In 1969 radioactive wastes froci a fire at a federal facil-
ity in Colorado were stored at the Idaho Reactor Testing Sta-
tion. Idaho legislators objected and extracted a promise from
the Atomic Energy Commission (AEC), DOE's predecessor, that, the
wastes would be removed from Idaho by 1980. To implement this
promise, the AEC decided to construct a repository in salt in
Lyons, Kansas. A state congressman objected and with the
director of the Kansas Geological Survey raised serious ques-
tions about the technical suitability of the Lyons site. These
concerns, and public awareness of then, forced the AEC to
examine the geologic safety of the site in more detail. Two
ygars later the site was found to be- geologically unsuitable
and was abandoned [2]. More recently, New Mexico sued the DOE
to force the agency to increase its investigation of unresolved
geotechnical issues surrounding the WIPP site. Using the
results of these investigations, New Mexico and its technical
Environmental Evaluation Group have been able to convince the
DOE to move the proposed repository location [3]. Other states
have also been able to stop or delay exploration within their
borders.

2.1 State legislation

In addition to these specific responses to federal activi-
ties, many states have passed legislation either regulating or
prohibiting the disposal or the transportation of high-level
radioactive waste 14]. Michigan law prohibits depositing or
storing radioactive wastes in the state; many others require
legislative, gubernatorial or other approval. Many of these
laws are subject to judicial review under the Commerce and
Supremacy clauses of the U.S. Constitution and the Atonic
Energy Act. Several states link the licensing of nuclear power
plants with demonstration of safe nuclear waste disposal. A
challenge to California's law is currently before the U.S.
Supreme Court.

Minnesota, Vermont, New Hampshire, and South Carolina are
among the states that require legislative approval for a waste
repository. New York and Utah require gubernatorial and legis-
lative approval. Nevada prohibits the disposal of radioactive
waste in the state without a license from the Health Division
of the state's Department of Human Resources. To support state
activities relating to high-level waste, many states have
created task forces or advisory committees. Washington's task
force is composed of the heads of various state departments and
state senators and representatives. Utah's task force was
formed in 1980 by the Governor to advise him about repository
issues. Half of the funding is from DOE and half from the
state. The four work groups are Geology, Environment, Socio-
economics, and Governmental and Public Relations. Mississippi
has named the state Energy and Transportion Board as the point



of contact for high-level waste activities aad established both
a Nuclear Waste Policy Advisory Council aad a Nuclear Waste
Siting Review and Technical Advisory Coninittee. New Hampshire
has established an eight-member task force, and Wisconsin set
up a Radioactive Waste Review Board designated as liaison with
the federal government.

Most of the legislation passed by states is fairly
recent. In 1981 Texas adopted a resolution of TENRAC (Texas
Energy and Natural Resources Advisory Council) which requires
DOE to provide a schedule for its activities, notification of
pending decisions and drafts of technical reviews to the
state. Utah's law which prohibits any state agency from assis-
ting federal activities relating to nuclear waste storage or
disposal without gubernatorial and legislative approval was
enacted in 1981. In 1982 Louisiana amended a 1979 law to
require written approval of state and local governments for
tests to determine the suitability of geologic structures for
waste disposal. A controversial agreement between the state
and federal government signed in 1978 gives the state a vetot
and the 1982 legislation authorizes the governor to exercise
the veto. Mississippi's law naming the Energy and Transporta-'
tion Board was also passed in 1982. A 1980 law prohibits the
use of salt domes or other geologic structures for storage or
disposal without state authorization and specifies the informa-
tion required by the state for such approval. Other states in
addition to those where DOE activities are advanced have been
active. New Hampshire's task force was established in 1982.
Maine's law establishing state participation in repository
siting was passed in 1981. Also in 1981, South Carolina passed
a law that requires legislative approval for an AFR facility
and establishes a committee to consult with the federal govern-
ment regarding such a facility. Wisconsin's Radioactive Waste
Preview Board was established in 1981.

2.2 Forcing the issue

A main concern of states is that they be kept informed by
DOE about its schedules, plans, and decisions. Thus many
states require DOE to obtain permits or licenses, which is a
way of getting information from DOE without resorting to the
Freedom of Information Act. But there are often substantive
issues of concern to a state that are not resolved simply by
sharing information. Then a state must turn to .other means to
exert influence. As mentioned above, in 1981 New Mexico
resorted to the courts to obtain an acceptable agreement
regarding investigations at the WIPP site. The suit has been
temporarily resolved by the signing of an agreement that
requires DOE to do further study before deciding to proceed
with the full repository. The Environmental Evaluation Group
was established several years ago as an independent technical
review group within the state government and is funded largely
by DOE. This technical expertise obviously gives the state
backbone in its arguments with DOE, although some would argue
that in effect DOE is paying to review itself. In such a
highly technical area with the many uncertainties that exist in



long-term geologic disposal, knowledge of tha technical aspects
of the problem is essential. New Mexico has also expressed
concern about socioeconomic issues, such as liability for
accidents, health studies, road maintenance and emergency
preparedness. These issues nay be resolved in the next court
stipulation. Sometimes, even when the state is formally,
albeit cautiously, negotiating with DOE, other affected groups
may not feel adequately represented and turn to the courts
themselves. The Southwest Research and Information Center.has
filed suit against WIPP, challenging the adequacy of the Final
Environmental Impact Statement. The suit may be tried this
year. Recently the Governor of Utah exercised his authority to
withhold state assistance to DOE in the form of necessary
permits because the state feels that DOE is not in compliance
with the National Environmental Policy Act (NEPA) and the state
needs more time for review. In. addition, a coalition of
environmental groups has filed an appeal with the Department of
Interior asserting that DOE has not complied with the Federal
Land Policy Management Act or NEPA. Utah is also concerned
and, because of its consideration as a site for the MX missile
system, experienced T.*ith mitigation plans.

Obviously there are many avenues open to a state that is
interested in participating in high-level waste management
decisions. Now that the new Nuclear Waste Policy Act defines a
framework for formalizing this participation, it is time to
examine the options within that framework and to understand
which mechanisms will in fact give a state the role it wants.

3. ALTERNATIVE STATE POSTURES AND PROCESSES

NWPA offers the states multiple opportunities to "start
over" in their nuclear waste postures and processes. As semi-
sovereign entities within a federal republic, the states have
already shown (e.g., in the New Mexico-DOE case) that absent a
clear federal policy, they have sufficient residual sovereignty
under the Constitution to resist a federal project.

NWPA changes the game sufficiently, however, and changes
it to the states' advantage, so that no state should simply
rely on its past posture as a guide. States now hava a clear
mandate to act. How they exercise the mandate was deliberately
left unspecified. The purpose of this section of the paper is
to examine how states should act.

The elements making up the examination are structures,
methods, and goals. We propose to look first at goals of state
actions. Or, to put it in more mundane terms, how does the
politician get out of a no-win situation?

3.1 Technical and political risk

State politicians, forced now by public opinion and NWPA,
must make decisions and be seen to be making decisions. If
they are clever (and most are) they immediately identify three
questions: what are the risks?; how does the public perceive



the risks?; and, what are the offsetting benefits of accepting
the risks in my state?

In no state will all politicians answer these questions
the same way, and it is those differences that will motivate
different politians to select different decision structures,
argue for different techniques of analysis, and emphasize
different goals for the decision process to address. Thus, in
the fundamental sense, technical and political methods and
goals are hopelessly intertwined. Means do set limits on ends.

It is a mistake, however, to be so impressed with that
truism as to lose the distinction between means and ends,
between technical and political judgment, for purposes of
analysis. Politicians certainly use such distinctions with
good effect. We can do no less.

i

Can xve predict, for example, that the establishment by a
state of a "blue ribbon" technical advisory committee on
nuclear waste will tend toward acceptance of a site in that
state? Will emphasis on an elaborate public participation
process tend toward rejection of a site in that state? Many
people believe both to be the case and will urge one or the
other because they desire one outcome or the other.

It is a singular fact, however, that most politicians
below the national level (where ideology has crept in due to
the voting power of single-issue constituencies) do not have
substantive preferences about most issues. (A powerful theo-
retical and practical case can be made that they should not
have; for example, see the public choice literature.) Thus,
when these politicians ask the three questions about risks,
perceived risks, and offsetting benefits, they ask with the
motivation of choice that tends to keep them in office—nothing
more and nothing less.

Their choice about structure, therefore, is for a struc-
ture through which, if they are cynical, someone else makes the
decision. If instead, they are brave, they want a structure
that guarantees that both technical fact and political heat
will be generated in sufficient quantity that the brave can
judge correctly the "true sense" of their constituencies. In
very rare cases, the politician will be compelled to choose
what he thinks is "right," but such cases are so. rare as to be
trivial in real world situations. (Omitting very recent
history, one must go back to John Adaras among presidents, who
was defeated after one term. Before that there was Edmund
Burke, who was defeated even as he made such an avowal.)

It is the motivation of the brave politician rather than
the cynic's that has the blessing of all democratic theory.
We therefore proceed to design a system for the brave.



3.2 Setting up state action

It should go without saying that state action involves
thought of legislative, executive, and judicial processes, and
that the initiating and determining actor in designing the
system of state action is the state legislature. This is true
whether or not the legislative action is pro_ forma, whether a
small group of manipulators dominate the legislature, or
whether it really does what the governor wants it to.

What legislatures are good for is correctly assessing the
will of voters. They are the first, and will be the last,
democratic form. What they are bad at is managing anything.
Hence the legislature should reserve the decision of a nuclear
waste site to itself, delegate the management of the decision
process, including technical examination and public hearings,
to' the Governor, and make sure that due process is respected at
every point.

This rather naive or textbook prescription has many
virtues, among them the virtue of saying no to the state
planning councils and other devices that have been chosen by
some states as ways of levitating the process of choice in the
hope that responsibility can be, if not denied, at the least
diffused. The prescription also reminds legislatures that
their own committees are not appropriate supervisory instru-
ments.

The appropriate enabling act by a state legislature would
authorize and fund the Governor to act for the state in all
dealings with federal departments. It would require him to
generate and evaluate all technical information relevant to the
siting decision, and to assess the risks, economic costs and
benefits, and nublic response to particular sites. The last
item encourages winners and losers to cone forth to argue their
cases. The enabling act should require the Governor to report
to the legislature with a recommended action regarding
acceptance or rejection of a site if DOE does, in fact, so
designate a site in that state.

Given such an enabling act, the Governor is free to choose
such executive instruments as he wishes—a technical task
force, a planning council, a public participation process—so
long as it is clear that such groups report to Kim and that he
must make a recommendation to the full legislature. The
legislature, of course, may accept or reject the recom-
mendation.

In playing the state executive role, the Governor can
obviously mix technical and political considerations. He is
authorized to do so. That is why governors are elected instead
of appointed.. The legislature expectf. him to do so, desires
him to do so, and cannot properly decide unless he does so.
That does not mean that other people, including analysts,
cannot and should not keep them separate. To be more blunt, a
technical committee that confuses its role should be dismissed,



and a public participation process that allows spurious tech-
nical arguments to gain credence for political motivation
should properly be called to order. In fact, if appropriately
conducted, both technical analysis and public involvement could
be educational for both groups and for the reporting news
media as it has been on a few occasions in the past; for
example, in the process by which "nuclear parks" were rejected.

3.3 The role of analysis

The technical issues involve calculations of probability,
determination of the consequences of failure, and the identifi-
cation of uncertainty. The public process, informed by these
calculations, can dwell on burdens of bearing the risks, what-
ever they are, and the possible benefits of the burden. Econ-
omists should be a part of the public process where they can
keep the nonquantifiable costs and benefits from being over-
whelmed by those that can be counted.

With its emphasis on process and state participation in
decision making, NWPA represents a new stage in the evolution
of federal analysis. In the 1930's, cost-benefit analysis
tried to identify projects that promised the greatest aggregate
good. In the 1950's, cost-effectiveness analysis aimed at
choosing alternatives through quantitative analysis with the
recognition that some elements were intangible or incommen-
surable in dollars or other units. In the 1960's, we dis-
covered that the distribution of the costs and benefits
mattered. In the environmental decade of the 1970's, there
were intense pressures to devise ways of comprehending these
immeasurables in the formula that identified the best choice.
Perhaps the 1980's bring the recognition that there is no
formula. Public decisions typically result in gainers and
losers, and the final decision is properly political with the
possibility of the losers being compensated outside the frame-
work of the project decision.

This means not the end of analysis to enlighten public
decisions, but a maturity that recognizes its limits. The
demands on analysis may indeed be sharpened, requiring that the
quantitative aspects of the problem be fully digested and
presented in ways that are useful in arraying the alternatives
and clear to the wider public who may then influence the judg-
ment that is finally required to choose among the' alternatives.

3.4 Shocks to the decision system

The Governor and his people should orchestrate the whole
process of dealings with DOE, their Congressional delegation,
and state legislative leaders. The office should be generating
as well as transmitting and receiving both technical and
political information in order to make, ultimately, a political
recommendation. (Those who long for a strictly technical solu-
tion are in the wrong country.)



The legislature, during the foregoing process, should be
an interested but publicly silent spectator. By requiring a
"yes-no" recommendation, it has set the stags on which the
Governor may play. But when he sends his recommendation, the
legislature should be prepared to take the stage and orches-
trate the final act.

The legislature—Senate and House—will have to replay, in
shortened form, the whole decision process. Through coraait-
tees, proponents and opponents of the recommendation will
rehearse all technical, economic, and political issues. In
this process the legislators will have to cope, especially,
with "new facts" not heretofore considered- For example, if
the recommendation is to reject a site, then it will he pointed
out that the site will go to a neighboring state, "leaving us
to bear almost as much risk without a dollar of benefits." If
the recommendation is to accept, then a new laboratory test
will be found to cast doubt on the risk calculations. The
limits of technical analysis will be newly subjected to
philosophical speculation and public opinion polls.

There is no help for the legislators now. If they vacil-
late or try to return the task to the Governor, the legitimacy
of the enterprise will be in doubt. They roust choose, an
unhappy fate for any politician, but one that is unavoidable.
To choose without a careful process before the choice in the
lujpe it can be done without "stirring up the public" is a vain
hope in the 1980's. To abdicate the choice to another group is
despicable. It will also subject the decision to endless court
challenges on both procedural or legitimacy grounds. In this
Whig republic the legislature must ultimacely choose, a fact
reflected appropriately in NWPA itself at the federal level,
since it is Congress and Congress alone that can overturn a
state's decision to reject a waste site.

4. CONCLUSION

In any prescription of governmental process or structure
in this highly sophisticated democratic system many nuances
must be omitted. Is it likely that all states that possess
potential sites will be capable of mounting, or be willing to
mount, the technical and political effort we have sketched
out? What if the Governor is already publicly committed one
way or the other? What if the legislature is notoriously
corrupt?

Would it not be far simpler and more "democratic" to
decide by state-wide referendum, or alternatively to acquiesce
to federal process and prescription with a pro forma ratifica-
tion of the federal decision?

In NWPA no prescription was included about the process any
state should follow. This absence is a new development in
federal legislation involving states. Since the 1930's federal
legislation has become more and more detailed in terms of what
states must do if federal funds are involved; thousands of



federal or state bureaucrats spend their working lives inter-
preting and trying to surmount these detailed prescriptions.

It is a reflection of the difference between this decision
to accept a nuclear waste site and all other federal-state
decisions that structure and process ware not defined. The
Congress has appropriately recognized that in this decision
sovereignty is involved: first state sovereignty, ultimately
national sovereignty. Knowing that, Congress had deferred to
the states' own definition of how each wishes to exercise its
sovereign choice. We may therefore expect to see the best, and
the worst, examples of how we choose to govern ourselves before
the process has worked itself out.
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Table I. Required Notification of the States in Repository Siting

NWPA
Section Notification When

116 Potentially acceptable sites
within a state

101 Plans for site-specific investi-
gations

112 Plans to nominate a site for site
characterization and basis for
nomination

112 Decision to approve or disapprove
; a candidate site for charac-

terization

112 Candidate site is considered to
be approved

113 Report of site characterization
activities

113 Termination of site characteri-
zation and reason for
termination

114 Secretary's decision to recommend
approval for construction of a
site to the President

116 Any notification of an affected
Indian tribe within the State

117 Complete information regarding
determinations or plans made
with respect to the site
characterization, siting,
development, design, licensing,
construction, operation, regu-
lation, or decommissioning of a
repository

117 Status of negotiations to develop
a written agreement between the
State and the Secretary

117 Transportation of any high-level
radioactive waste or spent fuel
into a State for disposal

Within 90 days of identification
(which must be within 90 days
of enactment of NWPA)

Before investigations

Before site nomination

After decision by Secretary of
Energy

After 60 days in which the
President fails to approve
or disapprove

Every 6 months during site
characterization

If site characterization
activities are terminated

After decision by Secretary of
Energy

At the same time

Tiraely; upon written request for
such information from the
State

If no agreement is concluded
within 6 months of start

Prior to transportation

Note: Similar requirements apply to the siting of interim storage facilities
and a test and evaluation facility-



Table II. Required Consultation with States in Repository Siting

NWPA
SectioQ Consultation When

112 Nomination of at least 5 sites
determined to be suitable for
site characterization for
selection of the first
repository site

113 Consider fully the comments
received and shall, to the
maximum extent practicable and

', in consultation with the
Governor, conduct site charac-
terization activities in a
manner that minimizes any
adverse environmental impacts
identified

116 Any consultation with an affected
Indian tribe within the State

117 An effort to resolve the concerns
to the State regarding the
public health and safety,
environmental, and economic
impacts

Following the issuance of
general guidelines for the
recommendation of sites for
repositories, and before the
Secretary of Energy nominates
the 5 sites to the President

Site characterization

At the same time

In performing any study of
an area for the purpose
of determining its suita-
bility for a repository,
and in subsequently
developing and loading the
repository.

Note: In the monitored retrievable storage program, the Secretary may
consult with appropriate units of local government to determine
the level of payments for impact assistance.



Table III. Au?:horized State Actions in Repository Siting

NWPA
Section Action

116,117 By written agreement, a State may

(1) study, determine, comment on, and make recommendations with regard
to the possible public health and safety, environmental, social, and
economic impacts of a repository;

(2) submit an impact report and request for impact assistance;

(3) together with local government, receive assistance in resolving
offsite concerns such as State liability arising from accidents,
necessary upgrading and access to ths site, ongoing emergency

i preparedness and emergency response, monitoring of transportation of
waste, conduct of baseline, health studies, and monitoring of the
repository site upon any decommissioning and decontamination;

(4) be provided with an orderly process and timely schedule to State
review and evaluation, including identification of key events, mile-
stones, and decision points;

(5) conduct reasonable independent monitoring and testing of activities
on the repository site;

(6) share in all technical and licensing information, the utilization of
available expertise, the facilitating of permit procedures, joint
project review, and the formulation of joint surveillance and moni-
toring arrangements;

(7) agree on procedures for resolving its objections at any stage of the
planning, siting, development, construction, operation, or closure
of a repository through negotiation, arbitration, or other appro-
priate mechanisms;

(8) review or modify this agreement periodically;

(9) comment on any report sunbitted by the Secretary to Congress on the
status of negotiations toward reaching this agreement if it is
delayed.

116 Unless otherwise provided by State law, the Covernor or legislature shall
have the authority to submit a notice of disapproval to the Congress...
which shall be accompanied by a statement of reasons explaining why such
Governor or legislature disapproved. The authority of the Governor or
legislature shall not be applicable to any site 'located on an Indian
reservation.

Note: For the interim storage program, the Secretary, in cooperation with the
States and Indian tribes, shall develop and publish minimum guidelines for
public participation in the negotiations to establish a cooperative agree-
ment for the process of consultation and cooperation. (Sectioa 135).


