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FUNDAMENTALS OF LAW AND OF TECHNICAL REGULATIONS
AND THE PROBLEM OF JURISDICTION

R.Lukes, University of MQnster

The separation of powers is a basic principle in the
Constitution of the Federal Republic of Germany. Legislation is only within
the power of parliament which can give power to governmental authorities in
order to enact regulations. Acts and regulations are enforced by executive
powers. Legislation and enforcement are controlled by independent courts.

I - MAIN STRUCTURES OF THE LAW REGULATING THE PEACEFUL USE OF NUCLEAR ENERGY

The German Atomic Energy Act of 1959, as amended, as well
as the supplementary regulations under the Atomic Energy Act pursue two aims.
Firstly they render possible the use of radioactive material for purposes of
generating energy, giving medical treatment, manipulating food and exercising
non destructive testing of materials .te. Secondly they require reasonable
assurance that the health and safety of the public will not be endangered.
According to permanent jurisdiction these two aims do not rank equally,the
protective aim has priority over the promotional aim.

SCHEME I

In order to provide reasonable assurance that the health
and safety of the public will not be endangered, each use of radioactive
material depends on the issue of a special license which is granted by
licensing authorities. According to the federal character of the Federal
Republic of Germany nuclear legislation is within the competence of the
Federal Republic. The federal states do only have executive powers to enforce
the Atomic Energy Act and the supplementary regulations. Furthermore these
licensing authorities of the federal states are obliged to accept the
directions of governmental authorities of the Federal Republic.

Upon determination that an application for a license meets
the requirements of the Atomic Energy Act and of the regulations, the
licensing authorities will issue a license. But the legal requirements are
stated 1n a very general form. Normally so-called undeterminated legal terms
are used.For example a license for a nuclear power plant 1s only granted if
there is reasonable assurance that the health and safety of the public will not be
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endanqered takinq into account the status of science and technoloqy. This t
legal approach has the advantaqe to be open for developments in science and ;
technology. It is not necessary to amend the legal requirements when science 1
and technoloqy develops. j

On the other hand this legal approach has the disadvantage •
that the applicant for a license is not able to foresee in detail which j
technical requirements for structures, systems and components of nuclear power
plants will be specified by the licensing authorities and the administrative
courts. In the licensing process these requirements may be specified by
informal contacts between the licensing authority and the applicant. But if
the case comes up to an administrative court, the court will control the issue
of the license independently. Therefore the informal way of specifying nuclear
requirements is not possible in *his procedure. Most of the technicians and
some lawyers too did not understand this situation for a lona time. Up to now
they have some difficulties to understand. The problems involved do have
important effects concerning the licensing of nuclear power plants and
therefore the power supply in future.

II- THE USE OF TECHNICAL SPECIFICATIONS TO SPECIFY THE LEGAL REQUIREMENTS

The legal requirements that a license for a nuclear power plant
will only be granted if there is reasonable assurance that the health and
safety of the public will not be endangered are so vaoue that in practice they
are only stating an aim. In order to reach this aim technical specifications
play an important role in the licensing process. They specify in detail how to
fulfill the undeterminated legal requirements. Technical specifications are the
result of knowledge and experience of experts in the field of nuclear energy.

SCHEME II

The most important technical specifications are provided by the

Safety Criteria for Nuclear Power Plants (Sicherheitskriterien fOr

Kemkraftwerke). Another type of technical specifications are the Guidelines

which are published by the Committee on Nuclear Enemy (LSnderausschub fur

Kernenerpy).

The Safety Criteria establish the necessary design, fabrication, construction,

testing and performance requirements for structures, systems, and components.
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However, the leqal status of the Safety Cri ten» and the Guidelines is not :
quite clear. They do not have the status of regulations or administrative \
guidelines because they are not enacted in compiience with Article 85 (b) of ,
the Constitution. \

There are other technical specifications which are published
by the Expert Comittee on Reactor Safety (Reaktorsicherheitsfcommission) and
the Expert Co—ittee on Radiological Protection (Strahienschutzkommission).
These Guidelines are recommended by experts. The licensing authorities »re
using these recommendations as a basis for decisionmaking. tut the guidelines
are not Mandatory in any way. They do only have the status of recommendations
made by experts.
Rational and foreign codes and standards also play an important role in
specifying the legal requiresents. There are the codes of the Committee on
Nuclear Technology (Kerntechnisetter Ausschub), the German "DIN-Normen", and
for instance the American ASME Code and Standards. The codes of the Committee
on Nuclear Technology naturally are well to the fore. This committee of
experts was founded by the Federal Government in order to lay down such codes
and standards. All these codes and standards are characterised by the fact
that they are only recomendations of experts.

All sorts of technical specifications - Safety Criteria,
Guidelines, Codes and Standards - are not Mandatory in any way. Because of
the knowledge and experience of authorities and experts they are only of
factual importance. The applicant for a license authorizing construction or
operation of a nuclear power plant is not forced to comply with these-
technical specifications. The applicant is allowed to demonstrate that he can
satisfy the legaly required safety in another way. On the other hand there is
the possibility that without compliance to the technical specifications the
licensing authorities will refuse the issue of a license. But also the
licensing authorities are not legaly bound to the technical specifications.
They can ignore them or they can allow deflexians. At least and this is very
important - also the administrative courts are not bound to requirements which
are established by these technical specifications.
The courts do have the power to quash the issue of a license even if the
licensing authority has based her decision on technical specifications.
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Ill- ACTIVITIES OF THE COURTS WITHIN THE FIELD OF ATOMIC ENERGY LAW

The German jurisdictition is developed in a very sophisticated

manner. All activities of the state are subject to judicial control if these

activities are in conflict with individual rights. This broad judicial control

is to be seen on the background of the time before 1945 with its abuse of

executive powers. For these reasons the Federal Republic of Germany has

established the Federal Constitution Court (Bundesverfassunqsqericht) and

furthermore has developed a special administrative jurisdiction (Verwaltungs-

gerichtsbarkeit).

SCHEME III

1. The Federal Constitution Court is a court of only one instance. The Court
has the power to control that all sorts of legislative, executive and judicial
activities are in conformity with the Constitution, Every citizen and also
every civil or administrative court can make a petition to the Federal
Constitution Court. When there 's such a petition the Court for example has
the power to control if provisions of the Atomic Eneray Act or if rules and
regulations under the Atomic Enerqy Act are in conformity with the
Constitution. The Court also has the power to control if constitutional
liberties of citizens are violated by decisions of authorities or other courts.
Of course, as a result of this control, there may be some delay in issueinq
licenses for nuclear power plants. But as the decision makino process of the
Court does not last very lonq - regularly one year - this disadvantage is
small in relation to the advantage that th¿ rule of law, which is a
constitutional principle, is not injured. The Court did already decide that the
legal requirements in the Atomic Enerqy Act concerning the licensinq of
nuclear power plants are of sufficient exactitude to satisfy the requirements
of the rule of law. Upon petition of a citizen the Court also decided that in
the licensing process of nuclear power plants compliance with provisions of
administrative procedure is necessary for the protection of constitutional
liberties.
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2. Especially for the judicial control of all activities and omissions of
administrative authorities the Federal Republic of Germany has developed an
administrative jurisdiction. The administrative jurisdiction is formed by
courts of three instances. There are administrative courts, superior
administrative courts and the Federal Administrative Court (Verwaltungsgericht,
Oberverwaitungsqericht, Bundesverwaltungspericht). If a citizen sues in court
the administrative courts will control any administrative act only upon
allegation that his rights are violated. Therefore each license for a nuclear
power plant can be avoided in this way. The administrative courts will make a
control not only concerning questions of law but also questions of fact. The
suit suspenses the execution of the licensing decision. Only if the licensing
authorities have added an executive order to the licensing decision there has
to take place a preliminary procedure in which the court will decide about the
executive crder. Because of these preliminary procedures and because of the
fact that there are three instances for the normal Drocedure it sometimes takes
more than ten years before the Federal Administrative Court will make a final
decision.

In the first time after the Atomic Energy Act came into effect-
approximately until 1974 - the administrative courts were more or less reserved
in controlling questions of fact. The tendency was to upheld the decisions of
the licensing authorities if the licensing procedure was correct and if the
licensing authorities had used their best experience . But since 1975 the
tendency has changed. There were numerous suits against nuclear licenses.
Since that time the administrative courts of first instance which are mostly
filled by young judges are going to play more and more the role of supervisory
authorities. An example for this tendency is the court decision in the matter
of the Wyhl Nuclear Power Plant. The licensing authority had issued a license
without requiring a burst protection for the reactor vessel. The risk of an
explosion of the reactor vessel and of a penetration of the containment was
evaluated by the licensing authority. It was considered to be so small that it
could be neglected. But the administrative court avoided the issue of the
license. The court thought a burst protection to be necessary though nowhere
in the world a burst protection was ever required and though there were
expected some disadvantanges with a burst protection concerning maintenance
and inspection. This court decision and some other similar decisions are the
reason why the electric power industry has no more applied for a license since
four years.
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IV- CONCLUSIONS

This development is the result of combining undeterminated

legal requirements and not-mandatory technical specifications with a very

sophisticated administrative jurisdiction which has a broad spectrum of

competences and a broad power of judicial control. The rule of law as a basic

principle in the German Constitution does not require an administrative

jurisdiction in this form. This is also indicated by a comparison with other

constitutional states such as France and Great Britain . Keeping in mind the

long period of constructing nuclear power plants this development will

contribute to impair the eneray supply in future.
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