
Legal and administrative problems in regulating public

participation in licensing of nuclear installations.

J. Ch. Cornells

It is an observable and well-known fact that one of

the mayor causes for the slowing down of the excecut-

ing of governments plans for nuclaer power production

is a lack of public acceptance of nuclear techniques.

This lack of public acceptance is observable in many

forms and covers a wide range. It runs from a refusal

to accept the statements made by scientists to an

active resistance, sometimes accompanied by violence, j

The "credibility-gap" between a Government, backed

by the best available scientific and technical exper-

tise, and important parts of the public, inclined to

believe every wild statement, is a phenomeum not

restricted to nuclear energy, but very clearly to be

observed in that field.

Many investigations have been conducted mostly by

social scientists to discover why public opinion is

behaving in this way.

As usual this attitude of the public cannot be attri-

buted to a single cause, it is a very complex process,
*)in which a wide range of motivations play thier part

One of the roots of the problems has been that for

many years nuclear power production has been a matter

for specialist, and very difficult to understand even

for a well-educated layman.

AS a nuclear power plant may, in one way or another

(e.g. the Three Mile Island incident) affect a consi-

derable number of people, the public feels it has a

right to be able to ask questions, to voice their

doubts and to raise objections to a plan to build and

operate a nuclear power plant on a certain site.

See: Colloque sur les implications psycho-sociologiques du devoloppement
de 1'industrie nucleaire. Paris, 1977. Edité par la Société
francaise de radioprotection.
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To conduct public participation in an orderly way,

regulations are needed. These regulations should

be aimed at guaranteeing that the public will be

fully informed about the proposals and will have full

opportunity to ask questions, to air grievances and to

make objections.

As a consequence the regulations should also provide

that people who have voiced questions, grievances or

objections will recieve a proper answer.

Finally provisions are necessary on the way in which

an appeal against a decision is possible. Against this

background it is surprising that from a study conducted

by Professor Pelzer and Or. Bischof in 1976* only two

European countries had legal rules on public participa-

tion in the licening of nuclear installations.

In the five years that have passed since then, the

number of countries having legal rules on this subject

has increased, but much still has to be done.

As in the case in other fields of nuclear law in the

subject of public participation offers scope for inter-

national harmonization and coorperation. Several

arguments support this thesis:

In other fields of nuclear law, such as safety of

nuclear installations, third party liability, physical

protection of fissible materials, and radiation pro-

tection regulations,a remarkable degree of international

harmonization of legal and administrative measures has

been achieved. It is no gross exaggeration to say that

nuclear law is international in scope.

As in nfost industrialised countries the problem of how

to regulate public participation in licening proce-

dures for nuclear installations is a commen problem,

a commen approach to this problem is an obvious one.

x) Dr.N.Pelzer, Assessor W. Bischof, Vergleichender Uberblick über die
Offentlichheitsbeteiligung im atorechtlichen Genehmigungsverfahrer
anderer eupopaische Staten, Fünfter Oeutsches Atomrechts-symposium
8-10 December 1976 in Munster, pag. 299-320. Carl Heymans Verlag K.G.
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This is even more so, as the anti-nuclear power

movements have become internationale in scope too.

This has been demonstrated among others, by the fact,

that already twice, on the occasion of congresses

organized by the IAEA, at the same time and at the

same place a so-called alternative congress has been

organized by groups opposed to nuclear energy.

What should be the scope and purpose of the interna-

tional harmonization of procedures for public parti-

cipation?

It should be recognized that in a democratic society,

the citizens are entitled to have a say in the decision

of their Government either directly of indirectly

through their elected representatives. It should also

be recognized that it is an illussion to suppose that

even a single decision will be reached unanimously.

There is always a minority group that is against the

decision. But whatever the decision is, and whether

this decision is true or false, it should always be

taken on th® basis of factual information.

A decision taken on insufficient data and on wrong

assumptions can hardly be the right one.

Therefore the first point to be covered by regulations

is the access to the relevant facts.

Most legislations on nuclear installations already in-

clude a rather extensive list of subjects to be in-

cluded in the application for a licence. From the point

of view of the public the safety report, in some

legislations extended to an evironmental impact report,

will be the most important part of the application, as

it discribes the potential risks to man and the environ-

ment and what is proposed to be done to reduce the risks

to an acceptable level. The public therefore has to

have access to the application and should have the

opportunity to study the documents for a time period

fixed in the regulations. This period should be neither

to short or to long.



Nuclear installations, however, are complex and use

highly specialised techniques. The description of

the installation is not readily understood by lay-

man, even if they have had a technical education.

If the full application with all annexed technical

descriptions is the only information available to the

public, people will complain that it is impossible to

form an idea of what the application really is about

in terms of there personal safety and well-being. In

my view such a complaint would be justified. Therefore

the application etc. should be accompanied by a more

simple description of what the proposed installation

will mean to the public. It is not easy to achieve

the right balance between understandability and cor-

rectness. In my view the way this problem is solved

in France, deserves praise.

After the period in which the application etc have

been on view, this stage of the procedure should be

concluded by giving the public the opportunity to ask

questions, and to state objections against the proposed

project.

This goal is mostly achieved in a public hearing. It

is important that this hearing should have a double

function. It should not be confined to just hearing

objections, but should also be a opportunity to give

additional information to people who want it.

It follows that much attention should be given to the

way in which the hearing is to be conducted. In view

of the double purpose of the hearing the hearing-

committee (if that is the body charged with conducting

the procedure) should include experts in different fields,

to be able to answer questions, or - if organized in

another way - those experts should be present.

Another factor to be considered is the following. The

hearing should not be entirely conducted by a committee

whose members are unknown to the public of the locality

where the hearing takesplace. It is in human nature to

have a greater or lesser distrust in strangers or

- 5 -



- 5 -

foreigners. Foreigners meaning persons coming from

another region, or especially persons from the central

Government. The traditional distrust of local-Government

in central-Government also plays a part.

In the Netherlands this problem usually is solved by

appointing a locally well-known public personality as

Chairman of the hearing-committee.

After the hearing the licensing authorities are aware,

not only of the data put forward by the applicant for a

licence, but also of the objections against the

granting of the licence, brought forward in the hearing.

The authorities will be also aware of all points that

are important to the public.

It is then the duty of the authorities to consider all

these data, and to assess carefully if the objections

are valid or not.

At this point it should be realised that a valid objec-

tion does not necessarely mean that the licence should

be denied. It may be possible tc overcome the objection

by attaching .sa&h conditions to the licence that the

objection is met.

As an exemple let us assume that one of the objections

is that the proposed releases of radioactive substances

are not as low as readily achievable. If this is true,

the objection is valid, for the application of the ALARA

principle is a basic rule of radiation protection.

In must cases it will however not be necessary to

refuse a licence, because in the conditions of the

licence the situation can be rectified by prescribing

better filters etc.

If someone has brought forward an objection, valid or

not, he is entitled to be informed what decision has been

taken regarding his objection and also the arguments on

which this decision is based. Finnally provisions are

necessary to enable an objector to appeal in case his

objection is not met - in a satisfactory way. A very

important point still needs discussion. Up to now it has

not been defined who is a member of the public, entitled to
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have access to the data, to be heard at the hearing or to

appeal.

The public as a general term,comprises private persons,

groups of persons, legal bodies and still others. These

categories will be discussed below.

With regard to private persons the first question that

arises is, whether every private person can avail him-

self from the possibilities of the perticipation procedure,

or only private persons who can be assumed to have a

special interestin the proposed muclear installation.

Special in the sense that in this repect they can be

diffentiated from other members of the population.

In answeriing this questions, the different stages of the

participation produres should be kept in mind. The first

step is access to data. In my opinion this should be open

to everybody. People must logically first acquaint them-

selves with the data before they can form an opinion

whether or not the project, may influence their interests.

The second stage, the hearing, is the dividing line.

People that will activily participate in the hearing, by

asking questions or raising objections should show that

they have a special interest in the project under discus-

sion. The hearing is on a specific project, and not a

general information day on nuclear energy. It is up to

the Chairman of the meeting to ask every speaker why he

thinks that he has a special interest in the case. It

is a debatable point whether the Chairman should refuse

to hear someone who does not show a special interest. In

my view it would be wise to establish whether or not the

person in question claims to have a special interest,

but let him have his say in any case.

The records of the hearing will show who has claimed a

special interest and on what grounds, and at a later

stage of the proceedings the decision between valid

claims and spurious ones can be made. From a psycholo-

gical point of view it is important that people can have

there say, and not be frustrated by a refusal to hear

them.
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Of course, if it comes to an appeal the judge will

decide who has a special interest and has a right to

appeal.

As to- group of persons it should be realised that this

covers a wide range of groups. If the group is an orga-

nized one, that is to say is a properly instituted

society, with a statute^I think that such a society

should have the right to participate in the participa-

tion procedure, provided that it is clear from their

statute that the proposes for which the society was formed

give them a special interest in the proposed nuclear

installation. A group of people who have come together in

an informal way, should however he r-e-̂ aréed as a group

of private persons, not as a collective unit. A special

case may be a local Government Agency. Is it allowable

for a body of local Government to participate in a

hearing organized by the Central Government? It can be

argued that such a body is representing a local community

ans as such should be allowed to participate. It can also

be argued that local Government has other channels to

make themselves heard, they have no need for a special

procedure.

This question must be re's.olved wihin the frame work of

the national legal system and the constitutional system

of each country.

Usually a special interest is accepted for people living

within a certain distance (e.g. 30 km) from the site of

the nuclear installation.

This, however, raises a problem of international nuclear

law.

In many countries nuclear installations are operating, or

planned near the frontier of a neighbouring country. It has

already appearedJthat in this situation special problems

arise with regard to public participation.

It is a matter of course that participation is open to

inhabitants of the country in which the proposal instal-

lation will be sited. But it is rather doubtful whether
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participation in the public procedures is open for

inhabitants of a neighbouring country, living a short

distance from the proposed site. If it is accepted

that living near the site constitutes a special

interest, this also holds for people living across a

national frontier. As nuclear law is truly inter-

national in scope, this situation constitutes a lacune

that should be rectified. This rectification could be

worked out on a bilatered basis, but a much better way

would be that an appropriate international organisation

should take the initiative.

Dr. O.Ch. Cornells.


