
INTERNATIONAL ATOMIC ENERGY AGENCY

INTERREGIONAL SEMINAR ON NUCLEAR LAW AND
SAFETY REGULATIONS •

ISTANBUL
SEPTEMBER 1OTH TO 14TH 1979

FINANCIAL SECURITY FOR NUCLEAR LIABILITY

BY

H.W. FRANCIS, F.C.I.I.
DIRECTOR, BRITISH INSURANCE (ATOMIC ENERGY) COMMITTEE, LONDON



FINANCIAL SECURITY FOR THIRD PARTY LIABILITY

Introduction

1. The liability of the operator of a nuclear installation is

greatly affected by the provisions of the Paris and Vienna

Conventions of July 1960 and May 196 3 respectively on Third

Party Liability in the Field of Nuclear Energy, and to a lesser

extent by the Brussels Convention of January 1963 supplementary

to the Paris Convention. In almost every country outside the

U.S.A. where nuclear insurance pools operate, national nuclear

legislation has been passed or is being developed, either based

on the principles of the two first named conventions or strongly

influenced by them. This type of legislation has imposed

exceptional requirements on operators and, in consequence, also

on their insurers.

Absolute Liability

2. The most important single feature of the legislation is that

the operator's liability is absolute i.e. it is independent of

his negligence. This means that the normal defences under

common law rules are not open to him, nor therefore to his

insurers. Absence of fault is no defence and the operator is

liable for all Third Party nuclear damage caused by his

installation. The only exceptions permitted under the

•-•• Conventions are

(1) injury or damage arising from armed conflict,

hostilities, civil war, insurrection or

(2) a grave natural disaster of an exceptional character.

The second exception is at the discretion of the installation

State.

3. Usually under this Convention-type legislation operators alone

are liable; any liability in tort which would otherwise fall

on constructors or suppliers of goods and services is made the

responsibility of the operator and has to be covered by his

financial security or by his insurance.
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This channelling of liability to the operator is a most important

concept and particularly as regards insurers. In this way it is

possible to avoid duplication of insurance and to minimise the

possibility of complex legal questions arising. It enables

insurers to control their commitments on nuclear installations by

avoiding a multiplicity of covers all centred on the same

installation. Again, it permits the application of a radioactive

contamination exclusion clause to conventional insurances, thus

avoiding the necessity for the issue of multitudinous nuclear

insurances on ordinary private and industrial properties.

Prescription Period

4. Under the Conventions, claimants are allowed a period of 10 years

from the date of an incident to begin an Action to establish a

claim in respect of nuclear damage unless under the law of the

Installation State the operator's liability is covered by

insurance or financial security, or by State funds for a period

of longer than 10 years. This again is a provision of great

importance to insurers, bearing in mind the difficulties of

establishing facts after that period of time, and the practical

aspects of maintaining reserves, and recovering losses from

individual members of the nuclear insurance pools after the expiry

of such a long period after a nuclear incident.

5. The reason for allowing claimants such a long period in which to
a

submit their claim is, of course, that the effects of

radioactivity upon human beings do not always manifest

themselves in such illnesses as leukaemia, cancer etc. until

many years after exposure. For this reason it is essential

that detailed records are kept of the medical history of employees

at nuclear installations and of radiation dosages experienced by

employees, visitors etc. to the site of any nuclear installation.

In this context it is interesting to note that recently several

claims have been notified of death from leukaemia alleged to

have been contracted by employees working on nuclear sites many

years ago. Records in almost all cases prove that exposure to

radiation (if any) was very much lower than the internationally

accepted safe levels. Many people contract leukaemia and other cancers

naturally, and it is thus a question of fact, often most difficult
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to provef whether or not the condition was contracted through

exposure to radiation at a nuclear installation site. It will be

readily appreciated that to defend this type of claim will mean

considerable research with its resultant costs, quite apart from

any question of the amount of damages and the cost of obtaining

expert medical evidence. Under United Kingdom legislation a

special period of 30 years is allowed for presenting claims on

account of injury or damage by radioactivity. Claims presented

within 10 years are dealt with by the licensee or his insurers,

but those presented after 10 years are to be made to the

appropriate Minister who will meet them out of monies provided

by Parliament if he is satisfied that the claims should be met.

Requirement for Insurance or other financial security

6. Both the Paris and Vienna Conventions require the operator to

maintain either insurance or other financial security covering his

liability in such amount and of such type and in such terms as

the installation State shall specify. It is interesting to note

that it is much more usual for operators to effect insurance than

to provide other forms of financial security, some of which could

result in substantial sums being tied up which could otherwise

be more usefully used in the business, quite apart from other

disadvantages.

7. It will be observed that the State will specify and approve the

type and terms of the insurance which will be maintained in

order to ensure that it conforms to the national legislation.

An insurance policy issued pursuant to the Conventions must be

such as to cover the operator's liability in the following

respects:-

(a) it must cover claims made within 10 years of an incident

(b) it may include compensation for damage in respect of

nuclear substances in transit to or from the installation

(c) it may cover the damage to the means of transport but at

least $5M in respect of any one nuclear incident must be

available for compensation to third parties.

contd....
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8. The insurance or other financial security may only be used to

meet an operator's Convention liability which is essentially

one of tort. It cannot be used tc meet an additional liability

which an operator may assume under contract, nor to meet any

other form of liability which might fall on him, e.g. his

liability to the public and others in respect of non-nuclear

risks. For this liability additional insurance arrangements

would need to be made.

9. Although under the Convention it is open to each country to

impose a limit on the liability of its operators subject to

a minimum of $5M in respect of any one incident, insurers must

know the limit of their liabilities in respect of any one site.

Insurance cover is therefore only available on the basis of

one fixed amount in respect of a particular installation. This

amount is reduced by each claim payment unless reinstated by

agreement, assuming the requisite insurance capacity is *

available. There is nothing in the Convention which prevents

this, providing the cover available is not reduced or exhausted

as a result of a first incident without appropriate measures

being taken to ensure that the financial security up to the

minimum amount is available for subsequent incidents.

1O. ,Gne practical way of meeting this problem is to be found in the

United Kingdom's Nuclear Installations Act of 1965 and perhaps

I may illustrate the position by reference to Section 16(1)

of that Act which limits the amount payable by a U.K. operator in

respect of one occurrence to E5M which is considerably more than

the minimum of $5M provided for under the Vienna Convention. Under

Section 19 of the Act, which makes provision for compulsory

insurance or other financial security, an operator is required

to provide such cover as may be considered appropriate by the

Government, either by insurance or other means, for damage

arising either from an occurrence on the site or involving

nuclear matter in course of transit on his behalf. For each

site the amount of cover is to be an aggregate of £5M normally

spread over the period of the operator's liability, that is to

say the period beginning with the granting of the licence and

ending with its termination. In the event of a grave occurrence,

the Government would issue a direction and the Licensees

contd. . . .



existing cover would be regarded as earmarked to meet claims

arising out of that occurrence (or out of any minor escape of

radioactivity before that occurrence). The Licensee, assuming

he is permitted to continue using the site, must then provide

fresh cover of £5M against incidents occurring in the new

"cover period" as it is termed.

11. The non-nuclear liability which I referred to earlier as being

outside the Convention type cover is usually a matter to be

determined by the operation of the ordinary law in the usual

way. Most nuclear insurance pools are prepared to add a

separate section to the nuclear liability policy to provide

for this liability with a separate limit of indemnity.

12. It is considered by insurers to be very important for the

nuclear and non-nuclear cover to be provided in one policy

by the same group of insurers. After an incident it may well

prove to be very difficult to separate one aspect of the

operator's liability from the other; one policy covering

both aspects thus helps to reduce any question as to which

cover is applicable.

Legal Costs

13. The amount of the operator's liability fixed by the Conventions

does not include interest and costs awarded by a Court in

actions for compensation. These are, therefore, payable by

the operator in addition to any sum for which he is held

-liable. Provision can, however, be made by means of a separate

section of the nuclear liability policy for the payment of such

costs with its own sum insured. Similarly, costs arising in

connection with non-nuclear damage can be provided for under the

non-nuclear section of the policy.

The Liability Insurance Policy

14. Typically, the operator's third party insurance policy will

consist of three parts. Part I, broadly speaking, covers his

liability under his domestic nuclear legislation. Under the

Conventions, nuclear damage means injury or damage arising out

of or resulting from the radioactive properties, or a

contd
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combination of these and any toxic, explosive or other

hazardous properties of nuclear matter in or coining from,

originating in or sent to his nuclear installation. Where

damage caused by a conventional occurrence is not reasonably

separable from that caused by a nuclear incident, such damage

is considered to be damage caused by the nuclear incident. It

is to be noted that any person who suffers damage caused by a

nuclear incident, including employees of the operator, is

covered by the Convention and, therefore, must be covered by

the operator's liability insurance policy.

15. The limit of liability under Part 1 is, of course, that set by

the national nuclear legislation of the installation State.

Under Part II (Non-nuclear liability) the limit stated in the

policy is that agreed between operator and insurers, usually

in line with the practice in the conventional insurance market

of the country concerned. The liability under Part II covering

costs incurred in connection with the operator's nuclear

liability is again a matter for agreement between operator and

insurers, bearing in mind the insurance capacity that is

available. Costs in relation to non-nuclear liability are often

unlimited in conformity with conventional insurance practice.

nuclear

16. Since all/liability is channelled to the operator, no action can

lie against contractors or suppliers and therefore there are

no rights of recourse against them available to operator or

• insurers. This rule only applies to liability in tort and

does not apply where rights of recourse may be exercised in

accordance with contractual arrangements. In the latter

circumstances, insurers may become subrogated to these rights.

17. The basic intention of the Conventions that liability for

injury or damage caused by a nuclear incident should be

channelled to the operator seems to apply not only to third

party damage but also to damage to the reactor itself, and

other on-site property used in connection with the operation

or construction of the installation. If this were not so,

suppliers or manufacturers of a faulty component might be held

liable for damage to the reactor or other on-site property if

negligence could be proved. Again, the rule applies to

tortious liability, but not to conventional damage caused by a

contd....
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conventional occurrence, nor where special contractual

arrangements are entered into by the operator and suppliers or

manufacturers. Whilst this seems to be the position as regards

suppliers and contractors to an operator in a State adhering to the

Convention, the position may not be the same as regards an

operator in a non-contracting State. Even though the country of

domicile of the supplier or contractor has Convention type

legislation, it by no means follows that other countries where

his goods or services are used have adhered to the Convention, and

passed the necessary domestic legislation. Hence enquiries are

sometimes received for products liability and similar types of

contingency insurances.

18. One of the problems facing insurers in connection with this type

of enquiry is that of accumulation of liabilities ""in respect of

a particular site where the operator's own liabilities are

insured cr may be insured by the national nuclear insurance pool.

It can happen that even the supplier may not necessarily know in

which nuclear installation his goods are being used. Thus,

insurers could find themselves concerned not only with the

operator's liability, but also with claims under some form of

contingency liability insurance. It is, therefore, customary to

grant the latter form of cover with much lower limits of indemnity

to enable insiurers to keep their total potential commitments on

. . a given instejllation to a reasonable level within their available

capacity.

Two or more instiallations
I

19. Under Sectiojn 3(2) of the 1965 Act in the United Kingdom two or

more installations in the vicinity of one another may, if the

Minister thinks fit, be treated for the purposes of the granting

of a nuclear site licence as being on one site. It is thus

permissible for one licence to cover a nuclear power station with

several reactors and their ancillary facilities. Therefore, the

operator's liability is limited to the one amount of E5M. This

factor is, of course, taken into account in determining the

premium for the liability insurance.

contd



- 8 -

Cancellation of the Policy

2O. The normal nuclear liability policy can only be cancelled upon

the Insurers giving at least 2 months1 notice, and this will not

take effect until 2 months after notification to the appropriate

Government department.

Carriage of Nuclear Substances

21
overseas

Damage caused by a nuclear incident during the/ transit of nuclear

substances is usually a matter for a separate insurance cover. An

operator is liable for such damage occurring outside his

installation whilst the nuclear substance is in transit from or to

the installation. The insurance may be granted by one of the

nuclear insurance pools or, as in the U.K., by the normal marine

insurance market. Although the operator is required to effect

insurance for the full amount of his liability, the insurers'

coiumitment is for the whole of the consequences of nuclear

incidents occurring during one and the same transit (i.e. limit

per transit). For each transit the insurers provide the operator

with a certificate for the carrier giving the operator's name and

address, the type and period of the insurance, the nuclear

'substances transported, details of the transit and the limit of

the insurers1 liability.

Costs of Insurance

22. In normal insurance practice, it 1J possible by use of

statistical information gathered over a period of time to determine

with reasonable accuracy the cost of providing a given form of

insurance by reference to the cost of claims incurred. With a

sufficient number of insurances underwritten, the. size and pattern

of claims can be reasonably determined. In nuclear insurance,

however, the exceptional safety requirements engineered into

nuclear installations have until now resulted in insufficient

claims to enable any exact evaluation of the Third Party liability

risks to be made. Although very serious accidents have been rare,

there have been a number of incidents which fortunately have not
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resulted in a serious release of radioactive contamination but,

of course, we have recently had the Three Mile Island accident.

Thus, one is reminded of the fact that this form of insurance

is a catastrophe cover i.e. if there were to be a really serious

nuclear incident the consequences could well result in heavy

liabilities falling on operators and Governments alike. In

assessing the premiums for the cover, therefore, insurers have to

bear this fact very much in mind. The premiums must be based

on (a) the possibility of an incident at an installation and its

probable seriousness when it occurs and [b) the likely effects

on Third Parties.

23. Thus under (a) is formulated a technical assessment of the

hazards of the installation, bearing in mind the type e-f

installation, if a reactor, its type and power, safety

containment, nuclear and fire protection arrangements and any

other exceptional features, qualifications and experience of

staff etc. Under (b), environmental factors are considered,

such as density of the surrounding population, other industrial

concerns in the vicinity, meteorological factors and geographical

features such as rivers, canals etc.

24. Whilst insurers are always being reminded of the excellent

claims experience and are being strongly pressed to reduce

-their premiums in consequence,' it must not be forgotten that at

• any time they may be called upon to pay the limit of the

liability they have assumed, and to be able to do this they must

be in possession of the necessary funds, which can only be

amassed over a long period. Moreover, it must be pointed out

that payment to one operator does not relieve insurers of their

liabilities in respect of other installations for each of which

they could be called upon to honour their obligations at a

moment's notice.

International Co-operation between Nuclear Insurers

25. I have not touched upon this aspect of the subject in this paper,

but suffice it to say that by means of co-operation and

reinsurance between the national nuclear insurance pools set up in
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some 23 countries so far, the requisite insurance capacity is

available to meet operator's liability requirements in nearly

all countries which have nuclear installations.

I am very conscious thst this paper gives only a very general

idea of some of the many problems in connection with the

provision of financial security by way of insurance for nuclear

liability, but I hope it will at least give you some insight

into what is quite a complex matter.


