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FOREWORI:' 

This report is an account of effort performed as a task 

in the Energy Ma~erial Transport, Now Through 2000, System 

Characteristics and Potential Problems Project. This project 

is conducted for the Department of Energy, Environmental 

Control Technology Division, by Pacific Northwest Laboratory. 

The DOE Project Officer is R. F. Garrison; Project Manager at 

PNL is J. G. DeSteese. The studies and analysis contained in 

this report were contributed by staff members of the Battelle 

HUI'1an Affairs Research Centers. 

The overall objectives of this project are: 1) to 

provide advanced warning of potential problems that may 

inhibit the safe and environmentally-acceptable developm9nt of 

fossil and nuclear energy material transportation systems 

between now and the year 2000; and 2) to recoI'1mend research, 

development and other action to mitigate the potentially 

adverse impacts of these problems. The results of other 

studies in this project have been published as indicated 

below: 

1. An Overview of Transportation in the Nuclear Fuel 

Cycle (BNWL-2066) 

2. Project Task 2 Final Report - Coal Transportation 

(PNL-2 420) 

3. Proj ect Ta sk 3 Final Report - Pe trole urn 

Transportation (PNL-2421) 

4. Project Task 4 Final Report - Natural Gas 

Transportation (PNL-2422) 

5. Assessment of Synfuel Transportation to Year 2000 

( PN L - 2 76 8) • 
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SUMMARY 

This report provides assessments of eight legal and 

regulatory concerns that may affect energy material 

transportation in the United States during the balance of the 

century. These concerns are discussed individually in the 

chapters of this report. The primary conclusions of this 

study are as follows: 

• Chapter l--"State Authority to Regulate the 
Transporta t ion of Nucle ar ~1a ter ials under 
The Clean Air Act, the Hazardous Materials 
Transportation Act, and the Atomic Energy 
Act" 

-Under the Clean Air Act the states have little or no 

authority to regulate the transportation of nuclear materials. 

However, under both the Hazardous Materials Transportation Act 

and the Atomic Energy Act, the states have retained some 

jurisdiction to regl.!-late the transportation of nuclear 

materials~ nevertheless, the exact divis.ion between federal 

and state jurisdiction is not at all clear. 

• Chapter 2--"Divestiture of Petroleum pipelines from Major 
Integrated oil Companies" 

The ultimate resolution of the divestiture issue may well 

depend on social and political, not economic, factors. More

over, now-that the Federal Energy Regulatory Commission has 

been created, additional analysis is needed in order to 

justify the difference between the ICC's regulation of oil 

pipelines and FERC's regulation of gas pipelines. 

• Chapter 3--" Problems Affecting the Na tural Gas 
Transporta tion System" 

Given the multi-year debate that preceded both the 

approval of Northwest Alaskan's proposal to build the Alaskan 
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natural gas pipeline system and also the. recently passed 

Natural Gas policy Act of 1978, it seems premature to under

take any new major administrative or legislative initiatives 

until the results of these two actions become more certain. 

• Chapter 4--"Capabilities of Energy Transportation Systems 
During Emergencies" 

The Emergency Petroleum Allocation Act, the Energy Policy 

and Conservation Act, the Energy Conservation and Production 

Act, and the National Energy Conservation Policy Act of 1978 

seemingly give the united States the ability to respond 

quickly to emergency shortages in the supply of energy. 

• Chapter 5--"Federal Coal Pipeline Legislation" 

Several steps must be taken before the issue of whether 

or not western coal should be transported by unit trains or by 

pipelines can be resolved. First, one must determine what 

agency will regulate the pipelines and what regulatory powers 

the agency will have. Second, the question of who has the 

right to use water in the arid western states must be 

resolved. Third, the environmental problems posed by the 

Clean Air Act must be settled. And fourth, because of the 

importance of the coal pipeline issue, there should be 

more--and more visible-- public debate. 

• Chapter 6--"Ability of Federal Agencies to Anticipate 
Railroad Difficulties" 

Long-term solutions to the economic problems of the 

railroads will probably come from less--not more--federal 

regulation. Since the administration is currently preparing 

deregulation legislation that hopefully would give railroads 

greater freedom to raise or lower rates, to abandon uneconomic 

lines, and to merge if necessary, no legislative or adminis

trative action is currently appropriate. 

.. 
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• Chapter 7 --" Abandonmen t of Uneconorn ic Ra il road Li nes II 

The In ter sta te ComITlerce Ac t, the Reg ional Ra il Reorg aniza

tion Act, the Railroad Revitalization and Regulatory Reform 

Act, and the new administrative procedures of the ICC all 

provide alternatives to abandonment that should mitigate the 

negative consequences of a railroad's abandoning an unprofit

able line • 

• Chapter 8-- n The Impact of the Panama Canal Treaty Upon 
U.S. Energy Transportation" 

Ratification of the Panama Canal treaties will not have a 

significant adverse impact on the energy transportation system 

in the United states. In fact, to the extent that the 

treaties reduce tensions and eliminate a significant cause of 

hostilities, they may assure the continued operation and open

ness of the Canal for all shippers. 
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INTRODUCTION 

Effective, safe and publicly-acceptable systems for 

transporting energy materials are essential components of the 

national economy and secur i ty. The vol ume and number of 

energy materials transported is steadily increasing. This 

trend can be expected to continue during the rest of the 

century. A variety of problems may develop in the future as a 

result of this anticipated growth. 

The "Energ y Mater ial Transporta tion, Now Through 2000" 

(TP-2000) project, performed for the Department of Energy 

(DOE) by PNL has produced a series of reports that assess 

transportation problem scenarios in the balance of the cen

tury. A primary purpose of each task in this project is to 

provide information and perspective that assists the evalua

tion of future research and development needs and priori ties. 

Project effort to date has identified and assessed potential 

problem scenarios affecting the transportation of the princi

pal fossil fuels (coal, petroleum, and natural gas), synthetic 

fuels and commercial nuclear fuel cycle materials. 

Several significant future concerns in energy material 

transportation appear to be associated with legal and regula

tory issues. These concerns tend to be more critical than 

concerns of a purely technical nature. Resources can gener

ally be organized to address a technical problem in a rela

tively short time after it is recognized. In contrast, the 

resolution of legal, regulatory, institutional and social 

issues typically requires many years and sometimes decades. 

Previous reports in this series provide assessments of a 

broad range of potential problems, including legal and regula

tory concerns, that may affect the safety, environmental 

compatibility and future adequacy of energy material transpor

tation systems. Since the completion of these studies, some 

of the legal and regulatory concerns considered pr~viously 
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have developed new implications. 

have evolved from recent events. 

Other concerns of this type 

This task in the TP-2000 Project was undertaken to review 

some of these potentially significant concerns in more detail. 

The task, therefore, complements and, in some cases, extends 

several assessments performed in other tasks of the project. 

This report provides assessments of eight specific legal 

and regulatory concerns that may affect domestic energy 

material transportation between now and the year 2000. These 

concerns are discussed individually in the following eight 

chapters of this report. Comments are included, where 

appropriate, to compare the results of this study with the 

conclusions and recommendations contained in other reports of 

the series • 
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CHAPTER ONE 

STATE AUTHORITY TO REGULATE THE TRANS PORTATION 
OF NUCLEAR MATERIALS UNDER THE CLEAN AIR ACT, 

THE HAZARDOUS MATERIALS TRANSPORTATION ACT, 
AND THE ATOMIC ENERGY ACT 

CONCERN 

Seventy nuclear power plants provide over 10 percent of 

the electrical generating capacity in the United States. By 

1985, it is anticipated that an additional 75 nuclear plants 

will be in operation. Every year each of these plants 

discharges about 30 metric tons of spent fuel. This fuel is 

temporarily placed in onsite storage pools but must eventually 

be transported either to a federal waste repository for dis

posal, an away-from-reactor storage area, or, if such a facil

ity is licensed, to a reprocessing plant. If transportation 

services are "not available to move this spent fuel from filled 

reactor storage pools, the reactors must be shut down. 

In general, the jurisdiction to regulate the transporta

tion of spent fuel belongs to the federal government. How

ever, limited state authority to regulate this area is 

provided by the Hazardous Materials Transportation Act and the 

Atomic Energy Act. Moreover, the Clean l\ir Act Amendments of 

1977 also give the states some authority to regulate air 

pollution caused by nuclear materials. This chapter explores 

the extent to which state regulation of the transportation of 

nuclear materials is provided by these three acts. 

CLEAN AIR ACT 

The Clean Air Act Amendments of 1977 (42 U.S.C. §§740l et 

seq.) probably do not provide for state regulation of the 

transportation of nuclear materials. Subchapter II of the 

Amendments ("Emission Standards for Moving Sources") pertains 
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to a ir poll ut ion caused by mov ing sources. However, this 

subchapter clearly is designed to regulate emissions from the 

propulsion plant of mobile sources of pollution, such as auto

mobiles and other vehicles, not to the transportation of spent 

nuclear materials. 

Subchapter I ("Programs and Activities") does explicitly 

mention nuclear and radioactive materials, but it also does 

not appear to be applicable. However, the issue of whether 

Subchapter I permits the states to regulate the transportation 

of nuclear materials is complex and should be examined in 

detail. 

Section 7422 of Subchapter I states that, no later than 

August 7, 1979, the administrator of the Environmental 

Protection Agency shall determine whether or not emissions of 

radioactive pollutants "will cause, or contribute to, air 

pollution which May reasonably be anticipated to endanger 

public health." As of fall 1978, no such determination has 

been made, and it is likely that no final determination will 

be made un.til late 1979. The strongest arguments for state 

regulation may well fall under Section 7422. 

If an affirmative determination is made, then the radio

active pollutant can be regulated pursuant to sections 7408 

("Ambient Air Quality Standards"), 7410 ("Standards of 

Performance for New Stationary Sources"), and 7412 (" Standards 

for Hazardous Air Pollutants"). Of these three sections, the 

one that most clearly provides for state regulation of nuclear 

or radioactive materials is section 7412. 

Section 7408 and the two related sections, 7409 and 7410, 

may be apposite. First, these sections apply only to 

emissions "which may reasonably be anticipated to endanger 

public health or welfare" (§7408(a)(1)(A» and which result 

from "numerous or diverse mobile or stationary sources" 

(§7408(a) (l)(B)). Approximately 3 million shipments of 

radioactive materials of all varieties are made each year. 
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If the radiation emitted by these materials were to be termed 

a "radioactive pollutant" the shipments could conceivably be 

termed "numerous or diverse mobile or stationary sources". 

There is, therefore, a slim chance that radioactive materials 

in transit could be considered to come within the meaning of 

Section 7408(a)(1)(B). 

Sections 7408-7410 do not seem to provide for more than 

minimal state regulation. Section 7408 states that the 

administrator of the EPA shall issue air quality criteria and 

control techniques for the purpose of establishing national 

primary and secondary ambient air quality standards. Section 

7409 provides for the actual promulgation of the national 

primary and secondary ambient air quality standards by the 

EPA, and section 7410 provides that state implementation plans 

be submitted to the EPA in order to ensure compliance with the 

national primary and secondary ambient air standards. The 

state implementation plans are designed only to enforce the 

federal regUlations, not to enforce state regulations. 

Finally, the section of the Clean Air Act (§7416) that 

explicitly provides for the retention of state regulation does 

not refer to section 7408. Section 7416 says that a state or 

a subdivision may establish standards more stringent than 

federal standards. However, this section refers only to 

section 7411 ("Standards of Performance for New Stationary 

Sources") and section 7412 ("National Emission Standarr3s for 

Hazardous Air Pollutants"). It does not mention, and 

therefore does not apply to, section 7408. 

In summary, therefore, it seems clear that states cannot 

regulate the transportation of nuclear materials under section 

7408 (and the related sections 7409 and 7410). 

It is also doubtful that section 7411 provides for state 

regulation of the transportation of nuclear materials. This 

section provides for establishment and enforcement of stan-

d ard s of performance for new sta t ionary sources. "Sta t ionary" 
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is defined to mean "any building, structure, facility, or 

installation which emits any air pollutant" «42 u.s.c. 
§7411(a) (3)). The EPA's Office of General Counsel in 

Washington, D.C. has a narrow interpretation of the word 

"stationary". According to the General Counsel's Office, 

since the transportation of nuclear materials is clearly 

covered by the Hazardous Materials Transportation Act, there 

is no gap or interstice in the scheme of federal regulation 

over nuclear materials. Therefore, there should be no motiva

tion for EPA to argue that the word "sta tionary" incl udes 

transported fuel casks. 

Finally, EPA's Office of General Counsel in Washington 

has also stated that the regulation of nuclear materials in 

its Clean Air Act is probably covered ~y section 7412, not by 

section 7411. Section 7411 applies to sources of pollution 

"which may reasonably be anticipated to endanger public health 

or welfare" (42 U.S.C. §7411(b)(l)(A)). Section 7412, on the 

other hand, applies to air pollutants which may result in Man 

increase in mortality or an increase in serious irreversible, 

or incapac i ting reversible illness." The General Counsel's 

Office believes that the more catastrophic language of section 

7412 is more appropriate for the regulation of nuclear mater

ials than is the language of section 7411. 

Thus, as was the case with section 7408, there is little 

likelihood that states can regulate the transportation of 

nuclear materials pursuant to section 7411. 

The third possibly applicable section is 7412 ("National 

Emission Standards for Hazardous Materials"). As stated 

earlier, if the administrator of the EPA determines by August 

7, 1979, that radioactive emissions "may reasonably be 

anticipated to sndanger public health" (42 U.S.C. §7422), then 

these radioactive pollutants may be regulated pursuant to 

section 7412. Moreover, as also stated earlier, section 74l~ 

explicitly says that states can adopt more stringent standards 

than the federal government under section 7412. Finally, the 
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EPA's General Counsel's Office has stated that section 7412 is 

the most appropriate of all sections in the Clean Air Act with 

respec t to reg ula t ing nucl ear rna ter ial s . 

However, section 7412 applies only to a "stationary 

source" of hazardous air pollutants. (42 U.S.C. §74l2(a) (2)) 

And "stationary" is to be given the same meaning as it was in 

section 7411. As explained earlier, both the interpretation 

of the EPA's General Counsel's Office and common sense would 

seem to preclude the possibility that a transported fuel 

cask would fall within the definition of stationary source. 

Thus, in all likelihood, states will not be able to regulate 

the transportation of nuclear materials by relying on section 

7412. 

In conclusion, neither Subchapter II of the Clean Air Act 

nor the various sections of Subchapter I would appear to give 

states any meaningful authority over the regulation of 

transported nuclear material. 

HAZARDOUS MATERIALS TRANSPORTATION ACT 

An act that clearly does authorize some state regulation 

of the transportation of nuclear materials is the Hazardous 

Materials Transportation Act (46 U.S.C. §170i 49 U.S.C. 

§§1471, 1472, 1655, 1801 et seq.). Section 112 of the act (49 

U.S.C. §1811) provides for state regulation as long as the 

state regulation is not inconsistent with any requirement set 

forth in the Ha zardo us Ma ter ials Transpor ta t ion Ac t or in any 

regulations issued pursuant to the act. 

Except as provided in subsection (b) of this 
section, any requirement, of a state or politi
cal subdivision thereof, which is inconsistent 
with any requirement set forth in this title, or 
in a regulation issued under this title, is 
preempted. (49 U.S.C. §1811(a)) 

Section 112(b) further provides that an inconsistent 

state or local requirement is preempted unless the Secretary 
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of Transportation deter~ines that the state or local require

ment: 

(1) affords an equal or greater level of protection to 

the public than that provided by federal require

men ts i and 

(2) does not unreasonably burden commerce. 

The Department of Transportation has adopted regulations 

establishing administrative procedures for implementing 

section 112 (49 C.F.R. 107 Subpart C). These procedures are 

intended to provide states, localities, and affected persons 

with the opportunity to seek administrative rulings on the 

consistency or inconsistency of any state or local require

ments. 

Thus far, there has been only one decision concerning the 

scope of state regulation permitted by section 112 (Inconsis

tency Ruling IR-l, April 4, 1978, 43 F.R. 16954-58, April 20, 

1978). This ruling involved a provision of the New York City 

Heal th Code. 

Section 175.111 of New York City Health Code was amended 

on January 15, 1976, to, in effect, prohibit the transporta

tion of commercial radioactive ~aterials through the city. On 

March 1, 1977, the Associated Universities, Inc., of Upton, 

Long Island, operator of two research reactors at Brookhaven 

National Laboratory, applied for an inconsistency ruling as to 

whether the·New York provision was inconsistent with and 

preempted by the Hazardous Materials Transportation Act. In 

its administrative ruling of April 4,1978, the r,laterials 

Transportation Bureau of the Department of Transportation 

(MTB) concluded that: 

[t]here is not any identifiable requirement in 
the tex t 0 f the ffi.1TA or in regula tions iss ued 
thereunder that provides a basis for a finding 
of inconsistency with §175.111.(1) 
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Thus, the MTB found that there was no federal preemption and 

that New York could in fact prohibit the transportation of 

radioactive materials within its boundaries. An appeal of 

the decision has been withdrawn, and the decision of the 

Bureau has become final.(2) 

However, the MTB did limit the applicability of its rul

ing by adding four caveats.(3) First, the decision 

applied only to highway transportation. Air, rail, and water 

transporta tion "are more thoroughly imbued wi th a federal 

interest," and thus the Bureau indicated that the city's 

regulation of the transportation of nuclear materials by these 

modes would be looked upon less favorably. Second, the Bureau 

noted that §175.111 might still be declared invalid because of 

preemption under the Commerce Clause or under the Atomic 

Energy Act. Third, contrary to the position taken by the 

city, New York could not require a highway carrier to ship 

radioactive material by a nonhighway mode, if transportation 

through the city by highway was the only practical route. 

Fourth, the validity of Section 175.111 might well be subject 

to further attack on the grounds of federal preemption under 

the Hazardous Haterials Transportation Act, depend ing upon 

future rulemaking that will be undertaken by the Bureau. 

Presen tly, hear ing s are sched uled to be held in vvash ing ton at 

the end of November, 1978, and additional regulations 

concerning the transportation of nuclear ~aterials may well be 

issued by late 1979. 

Finally, although not mentioned in the inconsistency 

ruling, the jurisdiction of DOT under the Hazardous Haterials 

Transporta tion Act is lim ited to transporta tion "affec ting 

interstate comMerce." Under this test, shipments do not have 

to cross state lines in order to be subject to DOT jurisdic

tion. Nevertheless, it is possible that, at some point, as 

shipments become shorter and more localized, a court could 

find that they no longer affect interstate commerce and hence 

are not subject to DOT control. 
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ATOMIC ENERGY ACT 

A third act that provides for limited state regulation 

over the transportation of nuclear materials is the Atomic 

Energy Act (42 U.S.C. §§2011 et seq.). In particular, section 

274 permits the Nuclear Regulatory Commission (NRC) to share 

some of its regulatory authority with the states upon the 

execution of an agreement between the Commission and the 

governor of a state.(4) Currently, 2S states have 

entered into such agreements, which provide them with 

regulatory authority over by-product material, source 

material, and less- than-critical quantities of special 

nuclear material.(S) The state role has generally been 

interpreted as being a r~ther minor one, covering the 

regulation of research, medical, or industrial activities that 

only use minimal quantities of radioisotopes, natural uranium, 

or special nuclear materials. It has generally been assu~ed 

that the regulati~n of more hazardous activities, such as the 

construction and operation of nuclear reactors, would be 

reserved for federal responsibility.(6) 

Industry experts and federal regulators(7,8) are of 

the view that the NRC cannot relinquish its· regulatory author

ity with respect to the packaging, shipnent, or carriage of 

spent fuel or high-level radioactive wastes. However, some 

state officials believe that agreement-state status permits a 

state to regulate spent fuel shipments. For example, the 

Attorney General of the state of Oregon has taken the position 

that Oregon's agreement-state status, together with the legis

lation that the state has enacted, gives the Energy Facility 

Siting Council jurisdiction to regulate, within Oregon, all 

transportation of spent fuel and high-level radioactive waste 

be ing transported from or to any nuclear reac tors. ( 9 ) 

Because section 274 of the Atomic Energy Act precl udes the NRC 

from turning over jurisdiction concerning critical amounts of 

special nuclear materials, it would appear that the Oregon 
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interpretation of state authority is too broad. However, a 

lawsuit may be required to settle the issue. In the ~eanti~e, 

a shipper who ignores Oregon's regulations may be doing so at 

his peril. 

Finally, there may also be a limited state regulatory 

role concerning the transportation of nuclear materials that 

does not affect interstate commerce. Although NRC has 

expressly exempted common and contract carriers from licensing 

requirements, it does require licensees to assure compli

ance.(lO) In the case of agreement-states, this poses no 

problem, since all agreement-states require that packing and 

transportation comply with DOT standards.(ll) In addi-

tion, many states--both agreement-states and nonagreement

states--have adopted the DOT regulations by reference. How

ever, in those states that have neither signed an agreement 

wi th the NRC nor have adopted DOT regulations, there rnay be a 

regulatory gap concerning the transportation of nuclear mater

ials that does not affect commerce and does not involve NRC 

licensees. It is not clear, however, whether such a regula-

tory gap in fact exists, or whether, if it does exist, it 

would prove to be troublesome. 

CONCLUSION 

In general, it appears that under the Clean Air Act the 

states have little or no authority to regulate the transporta

tion of nuclear ~aterials. However, unnerboth the Hazaroous 

Mater ials Transporta tion Act and the Atom ic Energy Act, the 

states have retained some jurisdiction to regulate the trans

portation of nuclear materials. Nevertheless, the exact div

ision between federal and state jurisdiction is not clear and 

will be resolved only by further judicial and administrative 

decisions or by additional legislation. 
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CHAPTER 'IWO 

DIVESTITURE OF PETROLEUM PIPELINES FROM 
MAJOR INTEGRATED OIL COMPANIES 

CONCERN 

The petroleum industry plays a dOMinate role in the U.S. 

econOMY. Twelve out of the top 25 largest industrial corpora

tions in the United States are petroleUM companies,(l) 

and virtually every activity undertaken by business and indiv

iduals requires reliable deliveries of oil and natural gas. 

The major petroleum cOMpanies are involved in each of the 

four basic stages of the industry: production, transporta

tion, refining, and marketing. These Major companies have 

also diversified into fuels that are alternatives for oil and 

natural gas, such as coal and uranium. 

The size and influence of the major oil cioMpanies, plus 

the quadrupling of petroleUM prices in 1974, have contributed 

to proposals that the major oil companies be forced to divest 

themselves of significant portions of their operations. An 

important target of this divestiture effort is the separation 

of oil pipeline operations from the integrated companies. The 

issue of divestiture and the related issue of the regulation 

of natural gas pipelines are enorMously complex and are 

briefly examined in this chapter. 

BACKGROUND 

Almost since the birth of the petroleum industry in the 

United States, there has been controversy concerning the 

industry's ownership of petroleUM pipelines. Tte oil pipeline 

industry is dominated by oil company ownership. In the 

transportation of both crude oil and refined petroleum 
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products, oil companies are generally the producers and 

receivers of the commodities moved by pipeline. No other mode 

of transportation is so completely integrated with the indus

try that it serves.(2) Generally, other common carrier 

transportation companies are owned and operated independently 

of producers and receivers. Railroads, for example, are 

h 'b' d f 'h ' d" (3) pro 1 lte rom transportlng t elr own commo ltles. 

Because of the concentrated nature of the industry and 

the vertical ownership of the major companies, many criticisms 

have been advanced concerning industry ownership of the oil 

pipelines. Some critics have charged that producers have used 

their control of pipelines to allocate market shares. Others 

have stated that vertical ownership of pipelines has removed 

the incentive to reduce pipeline tariffs. In addition, some 

critics claim that outside competition for pipeline transport

ation is foreclosed because of the long-term throughput com

mitments given by oil companies to their own pipelines.(4) 

More generally, many critics argue that there is no free 

market for crude or refined product in the petroleum industry 

today because of the dominance of the vertically integrated 

companies and that the absence of competitive markets results 

in inefficiency at refining and marketing levels. The propon

ents of divestiture say that divestiture will permit the 

development of free markets in crude and refined products and 

will bring about increased effiency.(5) 

On the other hand, many justifiable arguments have also 

been proposed opposing divestiture. For example, there may 

be economies resulting from the vertical ownership of oil 

pipelines. Moreover, the oil industry obviously has the 

greatest expertise in the oil business, and therefore, the oil 

companies should have the greatest knowledge and ability to 

operate oil pipelines efficiently. In addition, since tariffs 

charged by oil pipelines are regulated by the Interstate 

Commerce Commission, the oil companies can only charge 
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"reasonable" rates.(6) Finally, many economists and 

industry officials argue that petroleum is one of the least 

concentrated of the nation's major industries and that it is 

characterized by a high degree of healthy competition with 

vigorous and effective markets for both crude oil and refined 

petroleum products.(7) 

In summary, there are arguments for both sides of the 

divestiture issue, and lengthy analysis is required before one 

can state whether or not divestiture would be economically 

beneficial. 

POSITION OF THE JUSTICE DEPARTMENT 

The Justice Department is in favor of divestiture. It 

has ind ica ted tha t "[ w] e bel ieve that the re may be sound rea

sons for enacting legislation which would require that oil 

pipelines be independently owned, free from control by persons 

engaged in any other phase of the petroleum business ."( 8) 

The Justice Department perceives that there is little economic 

advantage to petroleum company ownership of oil pipelines, and 

it is skeptical of assertions that independent entrepreneurs 

would not be able to raise the enormous amounts of capital 

necessary to bui ld pipel ines. Horeover , it bel ieves that if 

independent pipeline entrepreneurs were given the same kind of 

throughput commitments from the prospective users that major 

oil companies are given when they propose a joint venture 

pipeline, the economic risks would be reduced to acceptable 

limits, and indepenaent operators would thus be willing and 

able to finance even the largest pipeline projects. 

The Department also has noted that independently-owned 

and operated pipelines such as the Williams Brothers and 

Buckeye pipelines, for example, hav~ operated for many years 

entirely apart from any ownership of petroleum companies. 

They have operated their facilities and added new facilities 
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in response to the needs of existing and perspective shippers 

large and small, integrated and unintegrated.(9) 

As a result of the above positions, the Justice Depart

ment (as well as the Federal Trade Commission and the Depart

ment of Energy) has recently stated that the establishment of 

pro-competitive rules or the preclusion of oil company owner

ship of petroleum pipelines appears to be desirable.(lO) 

REGULATORY HISTORY 

Under the Interstate Commerce Act, oil pipelines are 

common carriers subject to ICC determination of rates. Rates 

charged by the pipelines must be "reasonable." Moreover, rates 

that are found to be "excessive" may ope~ate as an unlawful 

rebate ·to producers who own the pipelines, since all producers 

could pay the same rate but the producers/pipeline owners 

could pay a dividend to themselves. 

In an action brought by the Justice Department and 

settled by a consent decree in 1941,(11) dividend pay-

ments to owners of an interstate common carrier oil pipeline 

were limited to seven percent. However, because the Justice 

Department was not very precise in the language in the consent 

decree, the U.S. Supreme Court subsequently interpreted the 

consent decree as allowing common carriers to distribute 

earnings on pipeline operations based on valuations which 

include debt as well as equity capital.(12) Therefore, a 

pipeline owner could receive a seven percent return on the 

total value of his investment, although in fact his paid-in or 

equity capital might amount to only a small percent of his 

total investment. 

A House subcommittee report sta ted: 

The decree .•. sought only to limit dividends 
to a fair return on the actual investment by 
shipper-owners. But it did so quite ineptly by 
the adoption of a formula limiting dividends 
paid out to seven percent of the "shipper-owners 
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share" of the pipel ine' s "val ua tion." This lan
guage made the seven percent limitation almost 
completely ineffective, since it was applied not 
to paid in investment only but to the entire 
valuation of the line, including debt capital. 
And, since joint venture pipelines were increas
ingly financed by a 90-10 debt equity ratio, the 
difference was quite staggering. Instead of a 
limit of seven percent of actual investment, the 
formula permitted dividends of 70 percent of 
actual investment.(l3) 

Thus, although oil pipelines have been subject to 

Interstate Commerce Act regulation since 1906, the regulatory 

scheme has not been completely effective. 

Moreover, the ICC's regulatory authority over oil pipe

lines is different than the Federal Energy Regulatory 

Commission's (FERC's) regulatory authority over gas pipelines. 

As stated above, the ICC began regulating oil pipelines in 

1906. Natural gas pipelines, on the other hand, were not 

regulated until 1938, when the Federal Power Commission (FPC) 

was created. In Oc tober, 1977, the Federal Energ y Reg ulatory 

Commission (FERC), was established pursuant to the Department 

of Energy Organization Act, and it assumed ~uch of the FPC's 

regulatory authority. FERC, unlike the ICC, does have author

ity to grant certificates of public convenience and necessity 

for oil pipelines and to order extensions of existing facil-

i tie s • 

CONCLUSION 

Given the complexity of the economic issues concerning 

divestiture, it is not appropriate to recommend in this brief 

iss ue paper wha t should or sho uld no t be done. In fact, the 

ultimate resolution of the divestiture issue will in all like

lihood depend on social and political factors, not economic 

ones. 

However, '",ith respect to the regulation of oil pipelines, 

some action is probably desirable. At the least, now that the 
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Federal Energy Regulatory Commission has been created, it may 

well be appropriate to examine in detail the different regula

tory schemes for the natural gas pipeline industry and the oil 

pipeline industry. Since it is unclear why the ICC's regula

tion of oil pipelines should be different from FERC's regula

tion of natural gas pipelines, further justification for these 

different regulatory schemes is at least warranted. 

Another aspect of this concern was identified in the 

Petroleum Task Study of this project.(14) This concern 

is that pending the resolution of the divestiture issue, 

consumers may be faced with a suboptimal petroleum transporta

tion system and uncertainty within the industry which may 

deter investments needed to maintain and develop the system. 

A recomnendation of the Petroleum Task Study was that the DOE 

should develop a policy position on divestiture during the 

period of public debate on this subject. The DOE should also 

develop recomnendations that would improve competition within 

the petroleum industry and minimize any resulting impacts on 

the energy transportation system. 
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CHAPTER THREE 

PROBLEMS AFFECTING THE NATURAL 
GAS TRANSPORTATION SYSTEM 

CONCERN 

The United States natural lJas transportation system _has 

changed rapidly during the past few years. Production in 

trad i tional areas along the Gulf Coast and in the So uthwest 

has been declining for almost a decade, the new sources of gas 

that have been or may well be found (such as North Slope 

Alaskan gas) are far from the existing natural gas transporta

tion system. Finally, the shortages, the declines in produc

tion, and the supply/demand imbalances that have existed 

between the inter- and intrastate systems in recent years will 

hopefully be eliminated or moderated by the recently enacted 

Natural Gas Policy Act of 1978. This chapter examines the 

recent changes in this country's natural gas transportation 

system and discusses whether additional measures are needed. 

HISTORY 

The interstate natural gas market grew up largely around 

the production capacity of Texas and Louisiana. In 1941, the 

Bureau of Mines reported that: 

Texas and Louisiana have been the principal 
sources of new gas for markets in other states. 

Their importance is indicated by the fact that 
71 percent of the total increase in interstate 
movement in the 13-year period (1928-1941) came 
from these two states.(l) 

Subsequently, the natural gas industry in Texas and 

Louisiana continued to grow rapidly. Pipelines were 

constructed that tied all but one of the lower 48 states 

(Vermont) to the producing or exporting states. The bulk of 
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the flow was from the Gulf Coast and Southwest to ind ustrial 

regions of the North and Middle Atlantic states, although a 

separate but important market developed in Cal ifornia. 

Texas and Louisiana still dominate the production of 

natural gas. They produce approximately 75 percent of the 

natural gas consumed in the continental u.s. Moreover, since 

three adj acen t s ta tes (New Mex ico, Kansas, and Oklahoma) 

account for another 17 percent of total production, over 90 

percent of U.S. production is concentrated in this five-state 

region.(2) The transportation system that developed to 

move this gas to distributors is comprised of over 300,000 

miles of gathering and transmission pipeline. These perma

nently installed point-to-point pipelines almost all emanate 

from the five central producing states.(3) 

However, most recent forecasts have estimated that the 

volume of domestically produced natural gas will diminish by 

the turn of the century.(4) Production peaked in the . 
traditional Gulf Coast producing areas in the late 1960s and 

apparently has begun an irreversible decline. By 1974, 

declining production forced curtailed deliveries to both firm 

and interruptible customers. In 1975-76, the nation's 50 

major interstate pipelines curtailed deliveLies by an average 

of 20 percent, and in 1976-77 interstate pipeline companies 

curtailed 23 percent of their firm reguirements.(5) The 

FPC projected that there would be less gas delivered in 

1977-78 than in 1976-77. 

Declining proven reserves and diminishing supply there

fore have produced excess capacity in the pipeline system. 

Unless new supplies of natural gas are found, the pipeline 

system will be transporting less and less Southwest and Gulf 

Coast gas to distributors. In turn, the increasing ineffi

ciency of the system will inevitably result in higher prices 

to the cons umer • 
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NEW SOURCES OF GAS 

A ~ajor source of new ~omestic gas will come from the 

North Slope of Alaska, specifically from Prudhoe Bay. The 

planned Northwest Alaskan pipeline project, which will deliver 

gas from Prudhoe Bay to the lower 48 states, will have a 

capacity of at least 2.5 million cubic feet of gas per day. 

Proven reserves at Prudhoe Bay are listed at 26 trillion cubic 

feet, which is equivalent to slightly more than the U.S. con

sumption for one year.(7) In addition, further explora-

tion for gas (and petroleum) is nmv being conducted near 

Prudhoe Bay in the Beaufort Sea and in the National Petroleum 

Reserve-Alaska. 

Supplemental supplies will also be imported as liquefied 

natural gas (LNG). The first major operating LNG facilities 

are in the Northeast at Everett, Massachusetts, and Cove 

Point, Maryland. The Everett LNG plant has a capacity of 44 

million cubic feet per day, and the Cove Point project is 

expected to "boost gas supplies by one million cubic feet a 

day over the next 25 years."(8) Taken together, the 

capacity of the two plants represents 10 to 15 percent of the 

baseload supply of the two pipeline companies who will be 

transporting the gas. In addition to these two facilities, 

there are other projects that presently should deliver approx

i~ately 1.1 trillion cubic feet a year by 1985.(9) 

Other possible sources of ·new gas include increased 

imports from Canada and Mexico. Canada's MacKenzie Valley has 

proven reserves of 7 trillion cubic feet, while Mexico's 

Reforma oil fields could possibly del iver a b ill ion cub ic feet 

a day to the southern tip of Texas.(lO) However, the 

potential for these imports is uncertain, since many problems 

have yet to be resolved, such as whether the gas should be 

priced by the incremental or "rolled-in" method and whether 

increasing the U.S.'s dependence on foreign sources of supply 
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can be reconc iled with the goal s of the Presid en t' s Na tional 

Energy plan. 

Additional sources of new gas which could materially 

alter the U.S. gas supply are Eastern Devonian shale deposits, 

geopressurized zones in the Gulf of Nexico, discovery of econ

omically recoverable sources of gas in both the Pacific and 

Atlantic outer continental shelves (OCS). Presently, there 

have been significant discoveries in the Baltimore Canyon off 

the East Coast, while in contrast the results of OCS explora

tion in the Gulf of Alaska have been disappointing so far. 

A final source of supplemental supplies could corne from 

coal gasification. The economics of coal gasification is 

uncertain, but its future is most promising in the Northern 

Plains states, Mon tana, and \\I'yoming, where coal that can be 

strip-mined is located. 

Regardless of where the new supplies of natural gas come 

fro~, it is likely that many of the discoveries will be 

locateo in areas far from the trad i tional prod uc ing reg ions in 

the Southwest and the Gulf Coast. The ability of the natural 

gas pipeline industry to integrate these new supplies into an 

economical and equitable system is therefore a matter of 

serious concern. President Carter's National Energy Plan 

recognized that concern: 

During the era of cheap energy, the United 
States developed a national energy transporta
tion system principally for moving oil and 
natural gas from the South and the Texas Pan
handle to the North and the Northeast •••. It is 
clear that the energy transportation routes 
built in the first half of this century will 
have to be supplemented by new routes capable of 
moving the projected mix of energy supplies in 
1985 to market.(ll) 

Therefore, substantial new discoveries of natural gas will 

inevitably mean that new pipelines, new regasification plants 

for LNG, and other new facilities will have to be built. 
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REGULATORY STRUCTURE OF INDUSTRY 

The interstate natural gas pipeline industry has been a 

fully regulated industry since the passage of the Natural Gas 

Act of 1938. Until the Department of Energy (DOE) was formed 

in 1977, interstate natural gas pipelines were regulated by 

the Federal Power Commission. Since the creation of the DOE, 

they have been regulated by the Federal Energy Regulatory 

Commission (FERC), an independent entity within DOE which 

ass~ed the jurisdiction of the FPC. 

The trans~ission of gas via pipelines has traditionally 

been separate from the production and distribution of gas. 

Unlike the oil industry, the natural gas industry has 

primarily not been vertically integrated. Until recently, 

natural gas pipelines have entered into long-term contracts 

with gas producers to buy the gas. Under the terms of these 

contracts, the pipelines own the gas while it is in the 

pipelines; they then resell it to a distribution company or a 

large industrial user. 

This well-established pattern of doing business has 

undergone ~ajor changes since shortages of natural gas began a 

few years ago. Service has been curtailed to major industrial 

users under federal end-use priority schedules, and emergency 

sales between pipelines have been ordered to ~aintain service 

to high-priority users. Moreover, a more complex system of 

transporting gas is now developing. Previously, independent 

companies marketed their own product to their customers. 

However, since the shortages began, the FPC (now FERC) has 

allowed some large industrial users to buy gas directly from 

the producer at prices above the ceiling set for interstate 

pipeline purchases. This customer-owned gas is then trans

mitted through interstate pipelines. 

Another major change in the industrial structure involves 

pipelines moving into the production or exploration end of the 

natural gas business. Interstate pipelines are spending 
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hundreds of millions of dollars in exploration and development 

in an attempt to keep their systems flowing.(12) The FPC 

encouraged this trend when it issued Order 770-A in November, 

1976. Order 770-A penalizes producers who accept advance pay

ments from pipelines, and thus it effectively eliminates a 

source of exploration capital for producers. In turn, it 

should provide incentives to pipelines to do their own explor

ation and thus create marked changes in the structure of the 

ind ustry. 

Finally, the recently passed Natural Gas Policy Act of 

1978 will create even more changes in the ind'ustry structure. 

Among other things, this act will eliminate the distinction 

between inter- and intrastate natural gas, promote incremental 

or marginal pricing for large industrial us.ers who use gas for 

boiler fuel to generate steam or electricity, and will phase 

out price controls by January 1, 1985, for new gas and for 

intrastate gas selling for more than $1.00 per million BTU's. 

DISPLACEr.1ENT 

The structure of the industry becomes very important when 

the chan~ing geography of supplies is considered. According 

to a report prepared by the Congress ional Research Serv ice of 

the u.s. Senate, 

[f]rom a practical standpoint, the United States 
has a natural gas pipeline 'grid' which could be 
used to modify the directions and ~uantities of 
natural gas flows substantially.(l ) 

However, as the report points out, institutional barriers to 

instigating such a grid arise from the industry structure and 

framework. 

Technically, the capacity for establishing a grid exists. 

In 1966, there were approximately 2,300 metered interconnec

tions between gas pipelines.(14) These have grown to the 

point where there is currently almost an interconnection 
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wherever two pipelines cross. These have historically been 

used for emergency connections caused by equipnent failure or 

unexpectedly cold weather. For example, movements of gas 

between pipelines to provide service to essential users during 

the heating seasons of 1976-77 and 1977-78 made extensive use 

of these interconnections. In January 1977, massive amounts 

of gas were displaced through Ohio and pennsylvania when 

additional Canadian supplies were brought in to help meet 

demand. 

In fact, the potential for displacing natural gas through 

the system exists on a large scale. For example, the proposed 

Northwest Alaskan pipeline project, if built, will result in 

substantial volumes of gas being displaced. The Northwest 

project will deliver gas to the lower 48 states at the 

Saskatchewan-Montana border and then break into two spurs. 

The first spur (the Northern Border System) will travel across 

Montana, North Dakota, South Dakota, Minnesota, and Iowa and 

terminate near Chicago. The second spur (the Western Leg) 

will travel through Washington and Oregon and be transferred 

to the intrastate facilities of Pacific Gas and Electric 

Company at the California border. The gas will then travel 

through expanded intrastate facilities to much of California. 

Both of these spurs will require construction of new pipelines 

and facilities to deliver gas to their markets. The Northern 

Border System will include 1,117 miles of new 42-inch pipeline 

in the United States, while the I'i'estern Leg will begin with 

873 miles of additional pipeline in California. 

In addition to the new pipeline and facilities, each spur 

will require displacement to reach the markets. For instance, 

the Northern Border Sys tern will del iver gas d irec tly in to the 

three systems which cross its path (Natural Gas pipeline 

Company of America, Northern Natural Gas Company, and 

Michigan-Wisconsin Pipeline Company). Other purchasers of 

Alaskan gas will probably receive supplies by displacement 

from existing pipelines. 
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The Nestern Leg will also require considerable reorienta

tion of the existing system. The pipeline system which 

currently supplies much of Southern Cal ifornia flows from 

Texas. When gas deliveries commence from Alaska, this pipe

line system will reduce deliveries to California from Texas. 

Pres Lnnably , this Texas gas will be displaced and shipped to 

other users in the U.S. 

NATIONAL GRID SYSTEM 

Ideally, it should be possible to displace natural gas 

supplies anywhere in the pipeline system and to order gas 

"wheeled" from one pipeline system to another. However, until 

recently there have been legal and institutional barriers to 

this happening. Presumably, the passage of the Natural Gas 

policy Act of 1978 will eliminate much of the opposition to 

wheeling and will encourage the establishment of a national 

grid of pipelines. 

The Natural Gas Policy Act provides that, in a shortage, 

the President may authorize interstate pipelines and 

distributors served by interstate pipelines to make emergency 

purchases of gas under any contract terms and conditions the 

President believes are necessary. Eligible sellers of this 

emergency gas include producers not affiliated with an inter

state pipeline, intrastate pipelines, local distribution 

companies, and any persons or companies other than interstate 

pipelines. Moreover, if the President finds that the above

described emergency purchases are not sufficient to meet high

priority needs, the Act gives him the necessary authority to 

allocate certain supplies of gas. 

The past opposition to wheeling has occurred for three 

reasons. First of all, intrastate pipelines have tradition

ally opposed wheeling of natural gas. Intrastate pipelines 

have in general delivered gas to lower-priority customers than 

have interstate pipelines. Much of the wheeling that has 
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occurred has involved rerouting gas to high-priority custoners 

who faced shortages. As a result, intrastate pipelines have 

opposed wheeling on the grounds that they would suffer dispro

portionate 10sses.(15) However, the Natural Gas Policy 

Act will establish gas prices that are applicable to both the 

intra- and interstate systems, and therefore it should elimi

nate the disproportionate impact of wheeling on the intrastate 

systems. 

Second, the widely divergent prices of natural gas have 

impeded the creation of a national grid system. with gas of 

all price ranges flowing through an integrated transportation 

system, the problems of accounting are quite severe. The 

Na tional Gas Pol icy Ac t would create iden tical pr ices for 

intra- and interstate gas and would establish a limited system 

of incremental pricing of new gas for large industrial custom

ers. The Act thus should help create more uniform and econom

ically justifiable prices. 

Third, interstate pipeline companies have also resisted 

efforts to establish a common carrier or unified national 

system. Although they are willing to transfer emergency gas 

voluntarily to other pipelines on a short-term basis, they 

have feared that acute shortages would become chronic and ·that 

pipelines that spent the money and acquired adequate supplies 

for their customers would be forced to share gas with other 

less well-managed pipelines on a long-te~ basis. However, 

the eventual deregulation of natural gas by January 1, 1985, 

should encourage more exploration and hopefully more produc

tion. Moreover, the elinination of the intrastate-interstate 

distinction should also reduce, if not eliminate, the recent 

shortages of interstate gas that have occurred during the past 

few winters. 
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CONCLUSION 

The Northwest Alaskan Gas Pipeline project will cause the 

displacement of substantial volumes of natural gas. Before 

an PERC certificate of public convenience and necessity can be 

issued, the problems created by displacement must be resolved 

and the method of displacement must be approved by FERC. 

Moreover, the severe emergencies and shortages of natural gas 

during the past few winters will hopefully be reduced by the 

passage of the Natural Gas policy Act of 1978. 

Given the tremendous debate and interest that preceded 

both the approval of Northwest1s application to build the 

Alaskan pipeline system and also the Natural Gas Policy Act, 

it seems reasonable that the project and the act will elimi

nate or at least mitigate the problems that have recently 

affected the natural gas system in this country. It would 

seem premature to undertake any new major administrative or 

legislative initiatives until the benefits (or costs) of these 

two actions become more certain. 
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CHAPTER FOUR 

CAPABILITIES OF ENERGY TRANS PORTATION 
SYSTEMS DURING EMERGENCIES 

CONCERN 

Key energy transportation systems in the United States 

are vulnerable to disruption by natural disasters and sabo

tage, and obviously such disruptions can result in Massive 

economic dislocations. To the extent that the nation moves 

towards larger-scale single-purpose energy transportation 

systems, vulnerability to these interruptions will increase. 

Provision of some level of interruption protection thus 

requires 1 arger i nven tor ies, back-up sys terns, and demand-: 

reduction mechanisms. "This paper briefly examines some of the 

federal programs dealing with emergencies in the U.S. 's energy 

transportation system. 

POSSIBILITIES OF SUPPLY SHORTAGES CAUSED BY NEW 
TRANSPORTATION SYSTEMS 

The possibility of future supply shortages or emergencies 

in the nation's energy transportation system exists in part 

because of the unique characteristics of new or proposed 

transportation systems. In particular, the Alyeska and 

Northwest Alaskan pipelines and the existing and proposed coal 

slurry pipelines could cause disruptions in the supply of oil, 

natural gas, and coal. 

The Alyeska and Northwest pipelines are so large that 

consumers are, or will be, uniquely dependent upon their 

reliability. The Alyeska pipeline currently has a capacity of 

1.2 million barrels per day, but it can be enlarged to 2.0 

million barrels per day. Thus, if the Alyeska pipeline is at 

full capacity, more than 12 percent of the nation's production 
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of crude oil would flow' through a single pipeline today; by 

1985, this amount may increase to over 20 percent.(l) 

Similarly, the Alaska natural gas pipeline system, if it 

is built, will transport as much as 1.2 trillion cubic feet of 

natural gas per year from the North Slope of Alaska to consum

ers in the lower 48 states. When completed, this system is 

likely to carry more than seven percent of all nomestic natu

ral gas production.(2) As in the case of the oil pipe-

line, any interruption of the Alaska natural gas line will 

have enormous impacts. 

Moreover, both of these pipelines (as well as other major 

oil and gas pipeline syste~s in the United States) are largely 

unprotected from sabotage. These pipelines are (or, in the 

case of Northwest Alaskan, will be) highly automated, located 

in isolated locations, and unguarded. What is ~ore, there 

seems to be little planning or effort directed toward pipeline 

security.(3) 

Similarly, the construction of coal slurry pipelines 

might also increase the possibility that shortages or emergen

cies in energy supplies will occur. Coal slurry pipelines 

will be point-to-point systems designed primarily to serve a 

small group of distant high-volume consumers from a single 

mining area. If a coal slurry system fails, continued deliv

eries to its customers will obviously be required. However, 

it is unlikely that sufficient standby railroad or truck 

transportation capacity would be available. Conversely, the 

point-to-point rigidity of a slurry pipeline means that it 

would be of little use in substituting for other transporting 

systems in the event they are disabled. For example, in the 

case of a national railroad strike, coal slurry pipelines 

would be of little help in transporting coal to those 

previously served by rail. 

In summary, the overall trend of energy transportation 

toward high-volume specialized modes tends to reduce 
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flexibility and syste~ resiliency in the event of breakdowns. 

This reduces the alternatives available in the event of 

emergency interruptions. 

RESPONSE CAPABILITY 

In the event that there is a shortage in the supply of 

energy sources, the federal government can rely on several 

policy measures to mitigate any adverse consequences. These 

measures are described below. 

EMERGENCY ALLOCATION OF NATURAL GAS 

Cold weather in the East and Midwest during the winter of 

1976-77 created extraord~nary demands for natural gas at the 

same time that supplies of interstate natural gas were declin

ing. In response to this supply shortage, Congress passed the 

Emergency Natural Gas Act of 1977, which authorized the 

President, upon a declaration of a natural gas emergency, to 

order deliveries of natural gas between interstate pipelines 

and to require the construction and operation of facilities 

necessary to effect such deliveries or transportation.(4) 

The exercise of this emergency authority added an estimated 

39.5 billion cubic feet of natural gas to the interstate 

market during the past winter and an esti~ated total of 147.2 

billion cubic feet through July 31, 1977.(5) 

The temporary en.ergency a"uthori ty of the President under 

this act has lapsed, but additional emergency allocation 

authority is also contained in the recently passed Natural Gas 

Policy Act of 1978.(6) Under the emergency provisions of 

this act, the President may declare a natural gas supply 

emergency if a gas shortage exists or is imminent that 

endangers supplies of gas for "high-priority" use. High

priority use is defined as any use of gas in a residence or a 

commercial establishment, using less than 50,000 cubic feet 

per day, and any use the curtailment of which would endanger 
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life, health, or the maintenance of physical property. The 

President's declaration of emergency will terminate after 120 

days or earlier, unless extended because of continued emer

gency conditions. 

During an emergency, the President may authorize inter

state pipelines and distributors served by interstate pipe

lines to make emergency purchases of gas under any contract 

terms and conditions he believes necessary. Eligible sellers 

of this emergency gas include producers not affiliated with an 

interstate pipeline, intrastate pipelines, local distribution 

companies, and any persons or companies other than interstate 

pipelines. 

If the President finds that the emergency purchases 

described above are not sufficient to meet high-priority 

needs, the act gives him authority to allocate certain addi

tional supplies of gas. This allocation authority may be used 

only after an affected pipeline or distributor has stopped 

deliveries to all but its high-priority customers. 

PRIORITIES OF NATURAL GAS USE 

Under the Natural Gas Act, the FPC (now FERC) has issued 

Order No. 467-8, which established nine priorities of natural 

gas service for use during periods of curtailed deliveries by 

interstate pipeline companies. In the event of a shortage, 

individual pipeline curtailment plans will be implemented that 

terminate service first to the largest boiler fuel users of 

natural gas that have alternative fuel burning capability, 

and then to progressively smaller users. The highest priority 

users, and therefore the last to be shut off, are residential 

and snaIl commercial users that do not have alternate fuel 

burning capability. These curtailment priorities have 

operated to allocate available natural gas to high-priority 

users. 



39 

In general, Order No. 467-8 has only permitted alloca-

tions among the end-users of a single pipeline company. How-

ever, as explained above, the recently passed Natural Gas 

Pol icy Act gives the President far broader power than before 

to order emergency sales of natural gas between different 

pipeline systems and also between interstate and intrastate 

pipelines. 

ELECTRIC UTILITY MEASURES 

After the 1965 Northeast electrical blackout, the federal 

government encouraged the formation of electric reliability 

councils composed of utility industry members throughout the 

nation. These organizations provide Mechanisms for utility 

cooperation, joint planning, and a forum for decision-making 

on system interties and other safety devices. The Federal 

Energy Regulatory Commission (FERC), an independent agency 

within the Department of Energy, oversees these activities 

pursuan t to the Federal Power Ac t. (7 ) 

Moreover, the National Energy Act recently passed by 

Congress contained five separate bills, one of which is the 

Public Utilities Regulatory Policy Act of 1978.(8) Among 

other things, this act provides FERC with new authority to 

order interconnections, wheeling, and pooling among electric 

utilities. 

FERC is given new powers to order the physical connection 

of electric power transmission facilities so that energy can 

be sold or exchanged across the interconnection. The Federal 

Power Act is amended to empower FERC to order such electric 

utility interconnections on its own notion or upon applica

tion. Prior to issuing such an order, however, FERC must find 

that the interconnection is in the public interest and that it 

will improve either energy and economic conservation, effi

ciency, or overall utility systems reliability. Furthermore, 

FERC must determine that the interconnection order will not 

adversely affect reliability or the ability to render adequate 
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service and that the interconnection will not result in a 

burdensome economic loss for a utility affected by the order. 

Finally, any order for interconnection applied for by a util

ity may not be issued unless the applicant utility adequately 

demonstrates that it is ready, willing, and able to rei~burse 

the utility subject to the order. 

The act also gives FERC new authority to order wheeling, 

that is to order an electric utility to provide transmission 

services so that two noncontiguous utilities can transmit 

electric power over the utility's system. However, before 

FERC can issue a wheeling order, it must find that the order 

will: 

(1) conserve a significant amount of energy; 

(2) significantly further the efficient use of electric 

generation and transmission facilities; 

or 

(3) improve the reliability of utility systems without a 

reduction in the reliability of other systems. 

FERC must also determine that a wheeling order will 

preserve exi~ting competitive relationships and will not 

either place an undue burden on a utility affected by the 

order, impair the reliability of the system or any other util

ity, or compel the enlargement of generation facilities. No 

wheeling order may be issued if any other utility is likely to 

incur an uncompensated loss as a result of the order. 

Finally, the act also gives the Secretary of Energy new 

powers with regard to pooling. The Secretary, in consultation 

with FERC, shall conduct a one-year review of the opportuni

ties for energy conservation and increased efficiency in use 

of facilities or resources through pooling arrangements among 

utilities. In appropriate cases FERC may exempt utilities 

from any state law or rule which prohibits voluntary 
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coordination between utilities to obtain more economic use of 

facilities and resources. 

PRICE AND ALLOCATION AUTHORITY 

The Emergency Petroleum Allocation Act (EPAA) of 1973 

gave the President power to promulgate regulations providing 

for mandatory price and allocation controls for crude oil, 

residual fuel oil, and refined petroleum products.(9) 

The act also mandated that these standby controls should 

satisfy certain specific goals, such as the maintenance of 

national defense, the protection of agriculture, and the 

preservation of an independent refining industry. 

Pursuant to the Emergency Petroleum Allocation Act, the 

FEA (now DOE) promulgated regulations which specified the 

allocation and price control measures in detail. These regu

lations, the Mandatory Petroleum Price and Allocation Regula

tions, became effective in late 1973 and early 1974.(10) 

Subsequently, the EPAA was amended by the Energy Policy 

and Conservation Act (EPCA) .(11) EPCA permitted the 

price and allocation regulations to be suspended and placed in 

a standby status until and unless the President determined 

that controls were once again necessary. EPCA also provided a 

mechanism whereby every category of petroleum that had been 

decontrolled could have controls reimposed. 

Moreover, pursuant to EPAA and EPCA, the Economic Regula

tory Administration (ERA) is now preparing a contingency 

rationing plan for motor gasoline. The emergency allocation 

(as opposed to rationing) plans provide for the distribution 

of motor gasoline and other crude and refined petroleum 

products to various economic sectors or activities but not to 

the ultimate end-users--the individual drivers of various 

motor vehicles. ERA is preparing a rationing plan that would 

involve the creation of a white market in motor gasoline 

coupons. Each registered owner of a vehicle would receive a 
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certain number of gasoline coupons which could be used to 

purchase motor gasoline at retail gas stations and wholesale 

outlets. These coupons, however, could be legally traded so 

that reg istered drivers could buy and sell as many coupons as 

they desired. -

STRATEGIC PETROLEUM RESERVE 

Another authority related to energy emergency response is 

the creation of a strategic petroleum reserve (SPR). Part B 

of Title I of the Energy Pol icy and Conserva tion Act requires 

the storage of petroleum for rapid access in the event of an 

energyemergency.(12) Although the principal intent of 

such a reserve is to safeguard against an interruption in the 

flow of imported petroleum, it is possible that strategic 

petroleum supplies can be made available in case of a 

transportation-related energy emergency. 

The plan is to establish a strategic petroleum reserve in 

two stages: the first stage, to be completed by December, 

1978, calls for 150 million barrels, and the second stage, 

estimated to be reached by December, 1982, calls for a minimum 

total of about 500 million barrels.(13) The reserve 

could obviously play an important role in limiting the impact 

of a system disruption in the petroleum transportation 

network. 

CONCLUSION 

The measures described above, plus other non-emergency 

conservation measures specified in several acts (e.g., the 

Energy Pol icy and Conservation Act, the Energy Conservation 

and Production Act, and the National Energy Conservation 

Policy Act of 1978) presumably do give the United States the 

ability to respond quickly to emergency shortages in the 

supply of energy. Certainly, when the second stage of the 

Strategic Petroleum Reserve program is achieved, this country 
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should be in far better posi tion than before to respond to an 

oil embargo or shortage. 

The results of other studies in this Project support the 

above general conclusions. However, concerns about the 

longer-term adequacy of energy material transportation during 

emergencies were identified in the Petroleum and Natural Gas 

Study Tasks,(l4,15} that may not be solved by the 

allocation measures described in this chapter. Recommenda

tions contained in the Petroleum and Natural Gas Task Reports 

incl ude: 

(l) A whole-system network analysis of the national 

energy d istr ibution system is needed to prov ide a 

data base for multiscenario contingency planning of 

energy material transportation under emergency 

conditions. 

( 2) A vulnerabil i ty study should be performed to deter

mine the weaknesses of each transportation mode for 

specific emergency scenarios. 

(3) Contingency plans should be formulated for each 

scenario that consider the cross impact between 

energy material systems and transportation 

modes. 

(4) The DOE should review current emergency plans to 

determine if they are adequa te and complementary to 

a comprehensive national transportation contingency 

plan for energy material transportation. 
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CHAPTER FIVE 

FEDERAL COAL PIPELINE LEGISLATION 

CONCERN 

Significant expansion in coal production, especially in 

the West, is expected between now and the year 2000, and much 

of this western coal will be shipped over 1,000 miles to util

ities in the Midwest and south central states. There are two 

possible modes of transporting these large amounts of coal 

over long distances--the railroads and coal-slurry pipelines. 

Currently coal is the most important single commodity 

that the railroads handle. Coal represented $2.4 billion or 

14 percent of the total gross freight revenues for 

1976,(1) and there were twice as many carloads of coal as 

any other freight commodity hauled by the railroads in 

1976.(2) In order to handle the projected increase in 

coal production railroads anticipate a 95 percent increase 

over 1974 coal loadings by 1980, with the western railroads 

preparing for an anticipated increase of over 300 per

cent.(3) According to a"GAO report, the railroads plan 

to invest over $5 billion in hopper cars, locomotives, phys

ical plant, and maintenance facilities to meet this antici

pated increase in coal traffic.(4) 

The primary means of transporting coal by railroad is the 

unit train, which has increased the efficiency and lowered 

the costs of delivering large volumes of coal by rail. A unit 

train for coal consists of a train made up exclusively of 

coal-carrying hoppers which moves continuously from the mine 

to the user. By avoiding switching yards and other delays, a 

unit-train can travel up to 800 miles a day.(5) Moreover, 

the railroad industry is currently expanding the use of 

unit-trains through equipment buildup. The railroads received 



46 

39,908 open-top hoppers in 1975-76, 75 percent of which are 

being used in coal unit-trains.(6) 

The other alternative to the transportation of large 

amounts of coal is the coal-slurry pipeline. Such pipelines 

would be able to transport vast amounts of coal at (their 

supporters claim) costs lower than the costs of unit trains. 

Currently, there is only one operational coal pipeline in the 

united States, which runs from Black Mesa in north central 

Arizona to the Mojave power plant in southern Nevada--a 

distance of 273 miles. The pipeline is owned by the Southern 

Pacific Railroad and has been operating efficiently since 

1970. 

The first coal pipeline was constructed from the coal 

fields near Cadiz, Ohio, in 1957 and ran 108 intrastate miles 

to suburban Cleveland. This pipeline shut down after six 

years, because it was unable to compete with the railroads 

after unit-train service was introduced. 

In addition, in 1973, Energy Transportation Systems, Inc. 

(ETSI), an affiliate of Bechtel, Inc. proposed to build a coal 

pipeline that would run the 1,030 miles from Gillette, Wyoming 

to Pine Bluff, Arkansas. This proposed pipeline could deliver 

about 25 million tons of coal per year through a buried 

38- inch diameter pipe to the Arkansas Power and Light util i t

ies, which is a subsidiary of Middle South Utilities.(7) 

During 1978 Congress considered (but did not pass) 

several pieces of legislation that would have placed signif

icant federal regulatory controls over coal pipelines. The 

Coal Pipeline Act of 1978, H.R. 1609, would have made coal 

pipelines subject to federal certification and regula

tion.(8) Specifically, this bill would have given primary 

certification authority to the Department of Transportation, 

authority over rate regulation to the Interstate Commerce 

Committee, and power over the allocation of water rights to 
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the sta tes. In add i tion, Congress al so considered two other 

bills that would have given certification authority to the 

In tersta te Commerce Commi t tee. ( 9 ) 

Before any legislation is enacted there must be suffi

cient information available to Congress regarding the relative 

benefits and costs of coal pipelines and unit trains. In this 

regard, a recent report by the Office of Technology Assessment 

has in fact added considerably to available know-

ledge.(lO) No optimal decision, however, can be made 

without necessary information in four areas: (1) cost of 

transporting coal by alternative modes; (2) regulatory 

problems; (3) water rights; and (4) environmental problems. 

This chapter briefly discusses each of these areas. 

COST OF TRANSPORTING COAL 

There seems to be little consensus regarding whether coal 

pipelines or railroads can deliver coal at a lower price. 

There are examples of conclusions in each direction. The 

concl usion of the re·cent OTA report perhaps summar i zes the 

existing uncertainty: 

Based on the analysis performed in this assess
ment, coal slurry pipelines do represent under 
some specific circumstances the least costly 
available means for transporting coal measured 
in economic terms.(ll) 

The phrase "under some specific circumstances" obviously 

underlines the uncertainty. The construction costs of 

pipelines are often subject to significant cost overruns due 

to inflation and lengthy regulatory delays. The 25 million 

ton per year ETSI pipeline was originally estimated to cost 

approximately $500 million; however, a more recent estimate 

for this pipeline by its promoters approached one billion 

dollars. (12) 
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An additional complication in estimating costs is the 

unknown regulatory climate in which the competing modes will 

operate. The OTA report states: 

[t] he current regulatory framework does not 
guarantee that choices between slurry pipelines 
and rail will necessarily minimize the cost to 
society of transporting coal. With the power of 
eminent domain, coal pipelines would enjoy 
significant regulatory advantages over railroads. 
Th~se advantages would stem from the differences 
between regulated tariffs and costs of service, 
the ability of pipelines to serve selected cus
tomers, and the prohibition of long-term con
tracts between railroads and their shippers.(13) 

Until and unless Congress creates a regulatory scheme for 

coal slurry pipelines, the legal and regulatory uncertainty 

will persist. And this uncertainty will continue to create 

problems for reliably estimating the costs of coal-slurry 

pipe 1 ines . 

REGULATORY PROBLEMS 

There are numerous regulatory problems that must be 

resolved before the coal slurry--unit train question can be 

satisfactorily resolved. First, currently railroads are 

prohibited from entering into long-term contracts, with one 

principal exception. The Railroad Revitalization and 

Regulatory Reform Act of 1976 allows a rate to be set for five 

years if ~ore than a million dollars is invested in facilities 

i~provements directly affecting the services.(14) This 

rate cannot be suspended or set aside during the five year 

period, unless the Interstate Commerce Commission finds that 

the rate "reduce[s] the going concern value of the carrier." 

If such a finding is made, the rate charged by the railroad 

can be increased to equal the var iable cost of prov id ing the 

serv ice. 

Part of the congressional debate over coal slurry pipe

lines involves allowing railroads and pipelines to enter into 
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long-term contracts. Such contracts are often necessary, 

since they would assure an adequate return on investment. 

Moreover, long-term contracts often contain cost-escalation 

clauses, which obviously further protect the carriers. The 

issue of allowing either railroads or pipelines or both to 

enter into such long-term contracts is clearly one regulatory 

problem that must be settled by Congress. 

Another regulatory problem concerns the common carrier 

obligations of railroads which require them to furnish trans

portation service to all shippers on a nondiscriminatory 

basis. This may obligate the railroads to subsidize service 

to small shippers and to maintain service on unprofitable, 

low-volume branch lines. 

Even 'if these common carrier requirements were imposed on 

coal-slurry pipelines, the impact would probably not be 

significant because of the physical characteristics of a pipe

line. The point-to-point service provided by a pipeline, plus 

th~ necessity of maintaining a designed throughput for the 

system, means that common carrier status would have very 

little mean ing • ~10reover, lack of sh.ipping connec tions and 

facilities at both the receiving and delivery end of the 

system largely precludes any genuine ability to serve 

customers other than those originally contracted with. Coal

slurry pipelines would therefore be common carriers in name 

only. Because common-carrier status has little significance 

for pipelines, the railroads argue that coal pipelines will 

transport high-volume, long-distance freight, which is the 

most desirable traffic, while the railroads will be left with 

lower-vol~e, shorter-distance, and less profitable ship

ments. 

Another significant regulatory issue is whether coal

slurry pipelines should be granted the power of eminent domain 

by the federal government and the states. In fact, the grant 

of the power of federal eminent domain was a principal issue 

in all of the bills considered by Congress. 



50 

Hith respect to the state eminent domain power, only some 

of the states through which prospective coal-slurry pipelines 

would pass have enacted eminent domain laws (Montana, Utah, 

North Dakota, Louisiana, Texas, and Oklahoma) .(15) Five 

other important states have no legislation which would empower 

the pipelines to acquire rights-of-way through condemnation. 

A final eight significant states have ambiguous statutes which 

are subject to court interpretation.(16) 

Certain limited construction of pipelines could begin 

under current state law. However, because most of the states 

which have granted authority are the receiving states, passage 

of the federal legislation may be needed to promote major 

development of this transportation mode and to prevent having 

to gerrymand er pipel ines in to the appropr ia te sta te s • 

A final regulatory issue concerns the allowable rate of 

return for coal-slurry pipelines. The Interstate Commerce 

Commission regulates rail transportation and currently sets 

allowable rates of return for the railroads as well as "for the 

trucking industry. However, until the coal-slurry pipeline 

b ill is passed by Congress, there wi 11 con tin ue to be 

uncertainty over who will regulate and set the rates for coal 

pipelines. There needs to be a coherent national policy 

concerning rate regulation for both the railroads and the 

coal-slurry piplines. 

~vATER RIGHTS 

The most sensitive and the most important issue is water 

rights. Most of the proposed pipelines would carry large 

amounts of water from the generally arid coal-producing areas 

to the water-rich recipient states. This water would then be 

merely disposed of in the recipient states at an unknown 

ecological risk. A certain percentage of this water could 

possibly be used for cooling the generating plants, but most 

of it will be put in holding ponds and evaporated. It is 
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generally agreed that it is not economical to recycle the 

water to the producing states by constructing a return 

pipeline. 

The proposed ETSI pipeline is a good example of the 

controversy that surrounds the water rights issue. This 

pipeline would transfer 20,000 acre-feet of water per year 

from arid Wyoming to water-rich Arkansas.(16) It would 

pump the water 70 miles fro~ a deep well into the Madison 

acquifer to the mouth of the pipeline and then to Arkansas. 

The Wyoming permit allowing this appropriation right was 

granted with the understanding that the water in question was 

unsuitable for domestic or agricultural use. However, subse

quent investigation indicates that the water is potable and 

that the city of Gillette, Wyoming, intends to tap the 

acquifer for a municipal water supply. 

A-Ithough the federal government theoretically has the 

constitutional authority to make water available, as a prac

tical matter, this control rests with th~ states, and it may 

be politically impossible to change this tradition.(17) 

Under most state law, water usage for coal slurries would have 

to be found in the public interest, or beneficial to each 

individual state. According to the OTA report: 

[g] uidelines under case law and under most state 
statutes are insufficient to resolve this ques
tion, although the legislatures of those states 
which have focused on the issue have generally 
taken a negative attitude toward water for coal 
slurry pipelines.(18) 

Western state law concerning water generally operates on 

a prior appropriation method which means that previous claims 

to water are dominant. Under conditions of heavy general use 

in western states, the pipelines might not be able to secure 

adequate water supplies. Many western states also have 

prohibitions against sending water out of state, prohibitions 

which could be applied in times of general water shortage. 
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Moreover, the western governors have in fact formally 

opposed the development of coal-slurry pipelines precisely 

because of the water rights issue. This position of the 

western states concerning water rights was reflected in the 

proposed Coal Pipeline Act of 1978. This act would have 

permitted the states with jurisdiction over the coal 

pipeline's 'water supply to veto any water use, so long as such 

a reservation was made at the time that the state granted the 

water right.(l9) 

A final water rights problem concerns the rights of 

Indian tribes. Indians may be able to assert water rights 

ahead of non-Indian users not only for traditional uses, but 

also for irrigation, fish and gane preservation, and indus

trial development.(20) 

ENVIRONMENTAL PROBLEMS 

The future of western coal development is uncertain for 

more'reasons than the availability of water. Implementation 

of "the Clean Air Act might diminish the incentive of utilities 

and other potential users in the East to use low-sulfur, 

low-BTU western coal. The Clean Air Act mandates minimum air 

pollution standards fer a number of pollutants, including 

sulfur dioxide. 

Sulfur dioxide emissions can, in general, be reduced in 

two ways. Users could purchase low-sulfur western coal, and 

thus increase the demand for coal-slurry pipelines. 

Al ternatively, if util i ties and other users are forced to 

adopt "the best available technology," they will install 

scrubbers. These scrubbers will reduce the emission of 

suI fur d iox ide. If scrubbers are in fact installed, there 

will be little incentive for industrial users in the East to 

pay the added costs of transporting low-sulfur coal from the 

West. In turn, there will be a significantly reduced demand 

to construct coal-slurry pipelines. 
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CONCLUSION 

The issues involved in whether to transport western coal 

by unit trains or by pipeline are numerous and far-reaching in 

importance. Before these issues can be resolved, several 

steps must be taken. 

The regulatory problems described must first of all be 

resolved. What agency will regulate the pipelines? What type 

of regulatory authority over pipelines will there be? What 

will happen to the ICC's regulatory powers over the railroads? 

These problems must be resolved. 

Second, the water rights debate must also be 

resolved. If the western states have their way, it is 

doubtful that there will be enough water to build the 

pipelines. 

Third, the environmental problems posed by the Clean 

Air Act must be settled. Depending on their resolution, 

there may be insufficient demand for western coal to 

justify building coal-slurry pipelines. 

Finally, because of the importance of the issues, 

there must be more public debate. The legal process over 

the Alaska natural gas pipeline project took nearly four 

years to resolve. It is unrealistic to assume that a far 

more significant issue--the decision as to whether or not 

to promote the construction of coal pipelines--should take 

any less time to resolve. 

In support of the above conclusions, the Coal Task Study 

of this project(21) recommended that the DOE generate a 

comprehensive position paper on the slurry versus unit train 

controversy, with emphasis on whole-system, lifetime energy 

comparisons for route specific cases. A DOE position on coal 

slurry systems should be available for consideration in future 

regulatory hearings on slurry pipeline issues. 
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CHAPTER SIX 

ABILITY OF FEDERAL AGENCIES TO ANTICIPATE 
RAILROAD DIFFICULTIES 

CONCERN 

Virtually all forecasts predict that the Administration's 

plan for increased reliance on coal as a priMary energy source 

means that the railroads will have to transport far greater 

amounts of coal. The AdMinistration's goal is to double coal 

production by 1985 to approximately 1.2 billion tons annu

ally.(l) If increases even approximating this magnitude 

are to be realized, an efficient and dependable railroad 

system for transporting the coal from mine to market is a 

necessity. 

Yet, segments of the railroad industry have been, and 

still are, in a poor financial condition. Many eastern rail

roads have long practiced deferred maintenance on their lines 

and could possibly have trouble in meeting the forecasted 

increase in coal traffic. The railroads' increasing reliance 

qn unit trains with IOO-ton hopper cars to transport coal will 

require extensive upgrading of existing track and facilities 

wherever such traffic occurs. Financing for this type of work 

will depend on the general economic health of the railroads. 

While other transportation modes such as motor carriers have 

prospered under government regulation, Many eastern and 

midwestern railroads have suffered post-war economic declines 

which have led to several bankruptcies, including the 

bankruptcy of the nation's single largest transporter of coal, 

the Penn Central, and the December 1977 bankruptcy of the 

r1ilwaukee Road. 

The Interstate Commerce Commission (ICC) is the principal 

federal regulatory agency with jurisdiction over railroads, 

and thus it will playa critical role in determining whether 
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or not the railroads will be able to meet the increased demand 

for coal transportation. More particularly, the ICC must 

ensure that the rail system is a financially viable and 

dependable mode of transportation for coal. A major concern, 

therefore, is whether the regulatory structure of the ICC is 

adequate to accomplish these tasks. This chapter briefly 

examines the question of whether or not federal regulatory 

(and most particularly ICC) control over the railroads should 

be changed. 

FRAGMENTATION OF REGULATORY AUTHORITY 

Considerable fragmentation has developed in federal 

policy and in responsibility over railroad transportation. 

For example, in an attempt ,to restore financial viability of 

the bankrupt northeastern rail network, the Regional Rail 

Reorganization Act of 1973 (3-R Act) (2) created two 

quasi-governmental entities, the United States Railway 

Association (USRA) and the Consolidated Rail Corporation 

(Conrail) • USRA was directed to develop the final system plan 

for the northeastern-midwestern rail system, while Conrail was 

crea ted to take control and opera te the se ra il systems. 

rvloreover, the Railroad Revitalization and Regulatory Reform 

Act of 1976 (4-R Act) gave responsibility for both Major 

planning and for financial assistance for the railroads to the 

Department of Transportation.(3) 

In addition,' advanced planning for the railroads is 

conducted by many other agencies or organizations in addition 

to the ICC. For instance, the National Transportation Policy 

St udy Commis s ion, establ i shed under the Feder al Aid to 

Highways Act of 1976, is now undertaking a two-year study of 

transportation (including railroad) issues for the U.S. 

Congress. The U.S. Senate also has a major study of trans

portation issues underway; the Committee on Energy and Natural 

Resources and the Committee on Commerce, Science, and 
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Technology have requested the Congressional Research Service 

to examine probable problems in the transportation of energy 

in the immediate future. Moreover, within the Department of 

Transportation, the Federal Railroad Administration (FRA) is 

doing research and conducting planning for the rail system. 

In summary, while the ICC still has responsibilities for 

setting rates, determing abandonments, approving mergers, and 

doing short- and long-range planning, many of the policy and 

economic decisions which directly affect the industry are 

widely dispersed throughout the government. This necessitates 

a far greater degree of coordination among agencies to assure 

an efficient and effective transportation system. 

ICC's REGULATORY FUNCTION 

Or ig inally crea ted to regulate the rail road monopol ies 

of the late nineteenth century, the Interstate Commerce 

Commission's mandate has gradually been broadened to include 

regulating the competition between the railroads and the 

trucking industry, the railroad's primary transportation 

rival. The ICC Act itself has been amended more than 150 

times.(4) As early as 1920, the Commission's mandate 

began to shift from an anti-monopoly stance to a protective or 

promotional stance. Pursuant to the Transportation Act of 

1920, the ICC became involved largely in promo ting "a viable 

and effic ien t railroad sys tern," ( 5) and it developed a 

rail system plan in an effort to enhance this promotional 

role. 

The Transportation Acts of 1940 and 1958 further expanded 

the Commission's jurisdiction. For example, the Transporta-

tion Act of 1940 gave the Commission the responsibility to 

" promote safe, adequate, economical, and efficient service 

and foster sound economic conditions in transportation ,,(6) 

As a result of the changing mandate of the ICC, one of 

the Commission's primary functions today is to ensure 
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the econor1ic health of two competing industries, the railroads 

and the trucking industry. 

However, in its attempt to preserve the economic viabil

ity of the two systems, the Commission has occasionally given 

less attention to another goal of the 1940 Transportation Act, 

that of promoting "economical and efficient service." Rail

roads have been afforded little if any flexibility in setting 

rates. The rate-setting process has historically been complex 

and time-consuming. Moreover, as discussed in Chapter 7, the 

ICC has greatly hampered the railroads' efforts to abandon 

unprofitable lines or to merge with other railroad systems. 

As one tranportation expert has stated, the ICC has often been 

r10re concerned with preserving the relative r1arket shares of 

the railroads and the trucking industry than in promoting 

economical and efficient service. 

In addition, critics have charged that the ICC was not 

prepared to deal with the bankruptcy of the Penn Central in 

1972 nor with the larger problem of the economic malaise 

affecting most of the eastern and midwestern railroads. 

Indeed, much of the regulatory activity ~f the ICC has been 

characterized as a reactive, c~isis-by-crisis approach. The 

subcomr1ittee of the House of Representatives, charged with 

investigating regulatory reform in 1976, characterized the ICC 

in the following r1anner: 

In the absence of planning, the Comm ission has 
tended to react to events rather than shape 
these events. Decisions are ad hoc rather than 
in conformance to a plan. The Commission'S 
process of regulation is crisis oriented rather 
than preventive.(7) 

In response to this absence of planning, the ICC has 

recently taken several steps to reorganize its planning and 

forecasting capabilities. Following the collapse of the Penn 

Cen tral in 1972, the Commis sion developed an "Early Warni ng 

System" which is designed to identify dangers in advance of 

financial collapse. Presumably, this system will enable the 
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Commission to anticipate and hopefully avoid any major 

collapse of rail service. Moreover, in 1975 the ICC created 

an in ternal "Bl ue Ribbon Panel" on regula tory reform which 

recommended increasing the input of economic analysis into the 

decision-making process by upgrad ing the Bureau of Economics 

or by placing economists directly on the decision-makers' 

staff. As a result, the Commission announced a major reorgan

ization of the Bureau and increased its staff from approxi

mately 51 in 1976 to 68 for 1978.(8) The i~pact of these 

changes in the Bureau of Economics is not yet known. 

In addition to the economic fore'casting conducted by the 

Bureau of Economics, additional responsibilities have been 

assigned to the Rail Service Planning Office. The Rail 

Service Planning Office was originally established under 

Regional Rail Reorganization Act of 1973 to assist the 

Commission in evaluating the final system plan for reorgan

izing the Northeastern and Midwestern railroads. The Rail 

Services Planning Office was made permanent by the 4-R Act of 

1976 and charged with responsibility to:(3) 

[aJ ssist the Commission in developing, with 
respect to economic regulation of transporta
tion, policies which were likely to re£ult in a 
more competitive, energy-efficient, and coordi
nated transportation system ••• [and] to conduct 
an ongoing analysis of the national rail trans
portation needs, [and] evaluate the policies, 
plans, and programs of the Commission ••.. 

TO facilitate the implementation of these responsibil

ities, the Commission also transferred all of its staff level 

planning functions to this statutorily semi-independent wing 

of the agency. 

CONCLUSION 

The ICCls recent steps to improve its planning functions 

will hopefully permit it to avoid, or at least to be better 

prepared to deal with, the problems presented by the 
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bankruptcies of railroads such as the Penn Central and the 

Milwaukee Road. Moreover, the ability of federal agencies to 

anticipate railroad difficulties would be improved if there 

were greater inter-agency coordination among the ICC's Rail 

Services Planning Office, the Federal Railroad Adl'linistration, 

and the Secre tary of Transporta tion. 

More importantly, long-term solutions to the economic 

problems of the railroads will probably come from less--not 

more--federal regulation. More freedom for the railroads to 

raise or lower ra tes, to abandon uneconom ic 1 ines, and to 

merge would probably promote better service, more efficient 

operations, and reduce the prospects of railroad bankruptcies. 

·Since the Adm in istration is curren tl y prepar ing leg isla tion 

that would accomplish these goals, no action is needed. 
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CHAPTER SEVEN 

ABANDONMENT OF UNECONOHIC RAILROAD LINES 

CONCERN 

In certain regions the domestic railway system is 

currently more extensive than economically justified. The 

abandonment of unprofitable railroad lines will obviously help 

the railroads' financial position, but it may also have a 

negative impact on the transportation of this nation's energy 

resources, especially coal. Coal shippers may have to pay far 

higher transportation charges, and some users of coal might in 

fact be deprived of coal altogether. This chapter examines 

several aspects of the issue of whether the abandonment of 

uneconomic rail lines will, in fact, impair the transportation 

of this country's energy resources. 

BACKGROUND 

The early development of American railroads led to an 

expansive network of track, particularly in the East and 

Midwest. However, as the railroads lost their surface trans

portation monopoly to motor carriers and independent water 

carriers, f'1uch of this local track became surplus capacity. 

Yet, as common carriers, they were often required to continue 

to offer service over these lines even at an economic loss. 

To abandon service or rights-of-way has required ICC permis

sion, and, because of frequent shipper opposition, the ICC has 

often been reluctant to grant railroad abandonment requests. 

Despite the regulatory problems involved in abandoning 

uneconomic lines, railroads have abandoned 15,000 miles of 

track in the continental United States, and between 1970 and 

1976, filed petitions with the Interstate Commerce Commission 

to abandon another 6,000 route miles of track. Additionally, 
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the Association of American Railroads estimates that 20 

percent of the 200,000 miles of existing line will be 

abandoned by 1985.(1) 

However, railroad abandonment can have three negative 

impacts on the transportation of energy resources and on coal 

utilization in particular. It can greatly increase the cost 

of transporting coal supplies. It can increase the cost of 

transporting coal-producing equipment and machinery to the 

coal fields. And it can physically limit the amount of coal 

that industries and utilities have access to. 

INTERSTATE COMMERCE ACT 

The Interstate Commerce Act has provided an alternative 

to railroad abandonment.(2) Section la(6) and (7) of the 

act allows persons, including government entities, to purchase 

an unprofitable line for continued operation or to provide 

financial assistance to the railroad by a "rail service 

continuation payment.n Any financially responsible party may 

make such an offer after the ICC makes a finding of public 

convenience and necessity permitting the abandonment. 

However, the ICC is prohibi t.ed from consider ing the offer 

of subsidy in determining whether the public convenience and 

necessity will permit the abandonment. A subsidy of this kind 

"must cover the difference between the revenues which are 

attributable to the line and the avoidable cost of providing 

service on the line together with a reasonable return on the 

value of such a line."(3) Needless to say, under most 

circumstances this will represent a considerable increase in 

transportation costs for the persons making the offer. 

3-R AND 4-R ACTS 

In addition to the ICC Act, recently important 

legislative reforms have been implemented that are designed 

both to improve the financial condition of the railroads and 
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to improve the al ternati ves to abandonmen t • 't'he Reg ional Ra il 

Reorganization Act (3-R Act) was passed in 1973 in response to 

the bankruptcy of the Penn-Central, then the nation's largest 

transportation company.(4) The 3-R Act established the 

United States Railway Association and gave it the authority to 

plan the reorganization of rail services. The two-year 

planning process initiated by the act also established the 

government-funded Consolidated Rail Corporation (Conrail) to 

operate the bankrupt lines. In addition, the act set up new 

procedures under sections 304-402 for abandoning light density 

freight lines and for subsidizing essential routes under 

certain circumstances. In general, the legislation 

streamlined the regulatory environment in which Northeast and 

some Midwest railroads operated, and it represented the first 

attempt by Congress to legislate a solution to the problem of 

redundant and debilitated physical facilities and weak 

financial structure of the railroads. 

The Railroad Revitalization and Regulatory Reform Act 

(4-R Act) enacted February 5, 1976, made many reforms of the 

3-R Act national.(S} This legislation set out new. 

procedures for abandonment and discontinuance of service; 

created a federal rail bank; streamlined the merger process; 

provided for the reform of regulations governing the industry; 

and established a financial assistance and loan program to 

assist the railroads. 

Under the rail bank provisions, the Secretary of Trans

portation may include any trackage or rail properties which 

are listed for consideration in a final system for inclusion 

in a rail bank. The rail bank is "for purposes of preserving 

existing service in certain areas of the United States in 

which fossil fuel, natural resources, or agricultural produc

tion is located.(6) Rail banks, therefore, can be used 

to maintain access to certain coal producing regions. 

The 4-R Act is also designed to help railroads in other 

ways. It authorizes subsidies to uneconomic rail lines 
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pursuant to sections 803 and 805. It also permits more 

flexibility in railroad mergers, consolidations, coordination, 

and joint use of track. Specifically, the act amended section 

5 of the Interstate Commerce Act and required major change in 

the ICC's handling of these cases. The new section 5(2)(g) 

imposes tight time limits on the Commission's processing of 

all rail consolidation proceedings which have historically 

been extemely time-consuming. A new section 5(3) provides for 

an activist role by the Department of Transportation in 

influencing mergers. DOT performs an initial study and makes 

recommendations to the ICC. Under this section, the ICC is 

under even tighter time restrictions to reach a decision. 

INTER-MODAL SYSTEMS 

The climate of regulatory reform now surrounding the 

restructing of the rail system also provides the opportunity 

for an inter-modal option when rail lines are abandoned. 

Under this alternative, railroads could be required to provide 

common carrier transport service to all shippers, but they 

could meet this requirement through the most appropriate and 

efficient mode. Currently, railroads are largely precluded 

from owning other modes of transportation through a patch-work 

of statutes and ICC decisions. 

The potential disruption of coal transportation that 

could be caused by abandonment calls for a serious analysis of 

the option of creating inter-modal transportation companies 

under the same common carrier obligations, but with more flex

ibility in the choice of mode. This would involve more of a 

change in policy than in legislation. 

Congressional Research Service (CRS): 

Accord ing to the 

[a] fter a review of applicable federal statutory 
provisions governing the regulation of air 
carriers, water carriers, railroads, and motor 
carriers, we find no express statutory prohibi
tions against ownership, per se, by a single 
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company of facilities or operations involving 
more than a single mode of transportation. 7 

The CRS points out that the regulatory prohibitions that do 

exist are designed" to prevent the acquisition of regulated 

carriers by their competition. They also point out that a 

major impediment to establishing multi-modal operations is 

that there is no single certification process for the separate 

modes. Under the current regulatory structure, each mode must 

be separately certified. New, streamlined legislation is 

needed. 

COAL CONVERSION 

A final probleM posed by abandonment concerns coal 

conversion by rnajorindustria~ users and by utilities. A 

railroad could successfully petition the ICC to abandon an 

unprof i table ra il 1 ine that suppl ies coal to an ind ustr ial 

user or utility. Later, this same user might be requested 

to convert from natural gas or oil as an energy ?ource to 

coal. Since the rail line would have already been aban

doned, the abandonment Might well prevent the desired coal 

conversion. 

Although this scenario is presumably possible, it does 

not present any significant problems. First, as explained 

earlier, the ICC, the 3-R, and the 4-R Acts all provide for 

alternatives other than abandonnent. These alternatives, in 

the hypothetical situation given above, make it unlikely that 

abandonment would be permitted. Second, despite the coal con

version goals of President Carter's National Energy Plan, it 

is extremely doubtful that any such industrial user or utility 

would be forced to convert in the above situation. 

Third, if the major fuel burning installation were a 

utility and were forced to convert, then it would obviously 

have to provide rail service itself, or pay some one to pro

vide rail service, in order for it to receive necessary coal 



68 

supplies. Since utilities are guaranteed a certain minimum 

return by state utility commissions, in all likel ihood the 

cost of this rail service could be added to the utility's rate 

base. This particular situation is not a very likely one, and 

the actual procedure of allowing or disallowing the added cost 

might well vary from state to state. However, as a general 

rule, it seems probable that a utility could add the cost of 

running the railroad to its rate base. At a very minimum, the 

utility could certainly pass this cost on to the final 

consumer. 

CONCLUSION 

The ICC, 3-R, and 4-R Acts all provide alternatives to 

abandonment that" should mitigate the negative consequences of 

a railroad's abandoning an unprofitable line. Moreover, in 

abandonment proceedings the ICC has traditionally investigated 

the social and economic impacts of a proposed abandonment 

before allowing the railroad to proceed. Therefore, the 

abandonment of unprofitable rail lines should have little 

effect on the nation's system for transporting coal. 
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CHAPTER EIGHT 

THE HIPACT OF THE PANAI1A CANAL TREATY 
UPON U.S. ENERGY TRANSPORTATION 

CONCERN 

On September 7, 1977, President Carter and General 

Torrijos signed two Panama Canal treaties in the presence of 

the chiefs of state or other representatives of 26 Western 

Hemisphere nations. These treaties, which were later ratified 

by the Senate, provide for an increasing Panamanian role in 

the operation and management of the Canal and for transfer of 

the Canal to Panama in the year 2000. Moreover, the second 

tre,a ty 'prov ides for the permanent ne utr al i ty of the Canal and 

obligates the Republic of Panama to keep the Canal secure and 

open to peaceful transit by vessels of all nations on terms of 

equality. These two tLeaties supersede a 1903 treaty under 

which the United States owned the Canal property and exercised 

virtually complete jurisdiction over the entire Canal Zone. 

There was considerable debate in the Senate over the 

impact of the two treaties on the national security of the 

United States and, more specifically, on t~e transportation of 

oil and other critical energy sources used by this country. 

This chapter briefly analyzes this concern from the standpoint 

of the importance of the Canal in meeting the energy needs of 

the United States. 

DECREASED COMMERCIAL IMPORTANCE OF CANAL 

First of all, the commercial importance of the Canal has 

decreased s igni f ican tly over the pa st three decades. In 1949, 

13 percent of all the foreign trade going in and out of U.S. 

seaports passed through the Panama Canal. This compares with 

7 percent in 1976.(1) Ambassador Sol M. Linowitz recent-

ly sUMmarized the commercial importance of the Panama Canal: 
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While the use of the Canal commercially is still 
significant, obviously its importance has dimin
ished considerably as world commerce patterns 
and technologies of shipping have changed. 
Today larger vessels cannot use the Canal. In 
percentage terms, the Canal is much more impor
tant to various countries in Latin America than 
it is to us. Today approximately 8 percent of 
total u.s. exports and imports by value pass 
through the Canal each year. About 7 percent of 
the U.S. seaborne trade traverses the Canal. To 
a substantial extent, therefore, the Canal, 
though still important, is obsolescent.(2) 

Second, although petroleum shipments amounted to 18.7 

percent of total cargo shipments through the Canal in 1976, 

the larger oil tankers used today cannot travel through the 

Canal.(3) The current maximum ship size that can transit 

through the Canal is 975 feet long, 106 feet wide, with a 

40-foot draft and approximately 65,000 dead weight 

tons.(4) Vepsels transporting Alaskan crude oil from 

Valdez are generally 125,000 dead weight tons i the Suez Canal 

is currently being enlarged to accommodate vessels of up to 

350,000 dead weight tons. Over time, the Panama Canal will be 

able to accommodate an increasingly small percentage of the 

world's petroleum tankers. 

Moreover, the importance o~ the Canal for coal shipment~ 

has also decreased considerably.(5) The principal coal 

shipments through the Canal involve movements of coking coal 

used in steel making from East Coast ports to Japan. 

Increasingly, however, these movements are taking place in 

large bulk carriers that go around the Cape of Good Hope 

rather than through the Panama Canal. In addition, Japanese 

steel makers are seeking alternate and lower-cost supplies of 

coking coal to supplement imports from the united States. 

Thus, there is a possibility that u.s. coal exports through 

the Panama Canal may decline over time. 
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NORTHERN AND SOUTHERN TIER OIL PIPELINE 

Prior to the production of Alaskan North Slope oil, 

pe trole urn traff ic in the PanaJTla Canal was so diffuse that no 

dominant trade route could be identified either from the 

point of origin or destination. However, with Alaskan North 

Slope crude being produced at a rate of 1.2 million barrels 

per day, approximately 600,000 barrels per day of crude oil 

are routinely shipped through the Panama Canal. Thus, despite 

the fact that large oil tankers cannot transit through the 

Canal, the Canal's role in transporting petroleum for the 

United States is quite significant at present. 

However, this increased role will probably only be for 

the short term. There is considerable .discussion concerning 

the construction of either a Northern Tier oil pipeline from 

puget Sound to the Midwe st or a southern 0 il (Pac-Tex) 

pipeline from Long Beach to Midland, Texas. Construction of 

either route would eliminate the need to ship Alaskan crude 

through the Canal. Although cost estimates for both projects 

are probably not very reliable, a recent study does indicate 

that the cost of transporting Alaskan crude via the Canal is 

$3.19 per barrel, while the transportation costs using the 

proposed southern tier pipeline would be only $2.54 per 

barrel. (6) It may well be tha t the Panama Canal is the 

most expensive of all alternatives for delivering Alaskan oil 

to the U.S. markets. 

EXPORT OF PRUDHOE BAY OIL 

The TranS-Alaska pipeline Act,(7) by which Congress 

authorized construction of the Alyeska pipeline from Prudhoe 

Bay to Valdez, forbids the export of Alaskan oil to Japan or 

any other country unless the President makes an explicit 

finding that it is in the nation's best interests to export 

the oil and unless Congress approves this finding. In all 
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likelihood, however, it would not be politically feasible 

tOday to export Alaskan oil to any country. 

However, given the economic s of transporting oil, it 

probably would be economically rational to export Alaskan oil 

to Japan and, in turn, "swap" or exchange this oil for Middle 

Eastern or Mexican oil that otherwise would have been shipped 

to Japan. The ~1iddle Eastern or Mex ican oil would then be 

shipped directly to Gulf Coast refineries in this country. 

Although this alternative is currently not a very likely one 

because of political and perhaps national security reasons, it 

does remain a possibility. Certainly, for a short perioo of 

time while a northern or southern pipeline is being construc

ted, this exchange of oil would be economically justifiable. 

TOLL RATES 

Toll rates on the Panama Canal were essentially constant 

from 1903 to 1974. The Canal did not show a profit until 

about 1950 and, because of increases in operating costs, toll 

increases amounting to approximately 50 percent have been 

implemented since 1974. Present toll rates are approximately 

$1.29 per net Panama Canal ton for each laden transit and 

$1.04 per Panama Canal net ton for each ballasted 

transit.(S) The current effective toll rate for crude 

oil is approx ima tely 15 cents pe r barrel. 

Under the 1903 treaty, Panama received approximately $2.3 

million per year as its share of toll revenues. Under the new 

Panama Canal treaties, Panama is to receive 30 cents (to be 

adjusted periodically for inflation) per Panama Canal ton 

transiting the Canal and a fixed sum of $10 million per annum 

and an additional $20 million per year if Canal traffic and 

revenues permit.(9) In addition, Panama is to receive 

payment of $10 million for the provision of general municipal 

services that were formerly performed by the Panama Canal 

company.(lO) In 1978, approximately 146 million Panama 
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Canal net tons of traffic is projected. Thus, Panama would be 

entitled to a payment of approximately $54 million plus an 

additional $10 million if revenues permit for operation of the 

Canal. Depending upon traffic, meeting these payment obliga

tions to Panama is likely to require toll increases from 25 to 

35 percen t. ( 11 ) 

The maximum attainable toll revenue, which is 
equivalent to the cost of alternatives, is only 
40 percent greater than the revenue projected 
under current toll rates. And since, further 
more, another toll increase is currently being 
considered, the eventual elimination of this 
user's surplus must be viewed as a distinct 
possibility. The practical consequence of such 
an event would be the termination of the 
economic life of the Panama Canal on a toll 
revenue supporting basis.(l2) 

Thus, with the increases in toll rates that might be 

necessary to meet payments to the Panamanian government, 

the cost of using the Panama Canal may well exceed the costs 

of alternatives such as rerouting through the Suez Canal, the 

use of larger ships, the use of alternative modes such as rail 

over land, or product exchanges. As stated previously, one 

study estimates that the shipment of oil through the Canal 

will be significantly more expensive than shipment by the 

proposed Long Beach-Texas pipeline.(13) 

CONCLUSION 

It appears that ratification of the Panama Canal treaties 

will not have a significant adve.rse effect on the energy 

transportation system in the United States. In fact, to the 

extent that the treaties reduce tensions and eliminate a signi

ficant cause of hostilities, they may serve to assure the 

continued operation and openness of the Canal for all ship

pers. But even if the Canal, for whatever reason, is not 

available for domestic energy transportation, a number of 

other alternatives appear available for moving Alaskan North 
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Slope crude oil to markets in the United States. Thus, it 

appears that the Canal can provide needed flexibility and 

back-up capacities for domestic oil transportation, but the 

Canal is not absolutely critical to moving U.S. energy 

supplies to U.S. markets. 
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