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Any discussion of the Nuclear Non-Proliferation

Act of 1978 must begin with the acknowledgement that it is

better than it could have been. Indeed, the legislation

which finally emerged from the Congress after three years of

debate has the potential to end the confusion over the

reliability of the United States as a supplier and begin

normalizing nuclear trade among nations. Clearly, however,

the Act does illustrate the limits of the legislative pro-

cess to produce a complex piece of legislation which stands

as a coherent whole. In fact, one individual has suggested,

not altogether facetiously, that if you laid the legislation

end-to-end, it would point in every direction. Perhaps

Lord Balfour foresaw this Act when he noted that the law

is "a mouse-trap: easy to enter into but not easy to get

out of."

Whatever its virtues — and there are a number,

the legislation leaves one with the impression that the

United States has constructed a better mousetrap, a massive

labryinth from which no one can be certain of emerging. The

legislation contains a maze of procedures and required

findings which must be navigated if one is to receive the

necessary government authorizations. Today we shall seek to

explore-some of those hidden cubbyholes, identify the key

issues remaining as the relevant U.S. government agencies

begin implementing the legislation, and assess the potential

impact of the legislation.
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The Nuclear Non-Proliferation Act of 1975 repre-

sents the first detailed amendment to the united States

export regulatory regime established by the Atomic Energy

Act of 1954. While the 1954 Act reversed the earlier policy

of secrecy and encouraged international cooperation, it left

the decisionmaker with great discretion, allowing him to

operate under broad standards, such as whether the proposed

export would be inimical to the common defense and security.

Recent events — the 1974 Indian explosion of a "peaceful"

nuclear explosive, the French and German sales of sensitive

nuclear facilities to certain developing countries, and the

U.S. promise during the closing days of the Nixon Presidency

to sell reactors to Egypt and Israel — gave impetus to a

consensus that the provisions of the 1954 Act were inadequate.

As a result, the 1978 legislation significantly restructures

the export process, redefining the criteria governing U.S.

international nuclear commerce and the procedures by which

exports may be approved. More specifically, the legislation -

° requires the renegotiation of all existing
agreements for cooperation, setting forth
conditions which must be included in new
and amended agreements;

° establishes criteria and procedures govern-
ing consideration of individual export and
subsequent arrangement (MB-10) applications;

° revises the licensing procedures and sub-
stantive standards for components;

° modifies the procedures and findings necessary
for approvals of technology transfers;

° sets forth several types of conduct which
if engaged in by recipients of U.S. exports
would result in termination of U.S. nuclear
trade with that country;
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° limits the authority of the Executive Branch
to engage in government-to-government trans-
fers ; and

° directs the Executive Branch to take such
actions as are required to ensure that the
United States will act as a reliable supplier.

When one states that the 1978 Act is comprehensive

in scope and intricate in detail, one has said perhaps the

only statement about the Act which need not be qualified by

a caveat. The legislation signed into law in March had its

genesis in a 1975 proposal to reorganize the nuclear export

functions of the United States government. Once introduced,

the legislation acquired its own momentum, and it was reviewed

by at least five Congressional committees and was the subject

of over 3,000 pages of Congressional testimony. Succeeding

versions became pegs upon which various ideas were hung.

These concepts contained provisions setting forth a massive

realignment of agency responsibilities, licensing principles,

mandatory and in flexibly-applied licensing criteria as well

as frequent Congressional review of individual export appli-

cations. While the legislation, as ultimately enacted,

adopts none of these concepts totally, it does retain certain

aspects of each concept with the resulting amalgamation not

based upon any single unified philosophy.

Nevertheless, at the risk of almost certain contra-

diction, one can perceive three concepts which underlay the

provisions of the legislation. Foremost among these is the

belief that past nonproliferation efforts based on the pre-

vention of the actual manufacture or acquisition of nuclear
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explosive devices is now inadequate, given the economic and

technical capability to develop and/or operate increasingly

sophisticated nuclear technology. Instead, the proponents

of the legislation felt the focus of U.S. nonproliferation

efforts should be broadened to ensure that sufficient time

exists between a decision by a non-nuclear-weapon state to

divert fissionable material and its fabrication into a

nuclear explosive device to allow the international community

adequate time to undertake an appropriate response. Thus,

the Congress imposed requirements for more stringent U.S.

safeguards rights in agreements for cooperation, and addi-

tional controls over individual exports as well as limita-

tions upon the export of certain technology and information.

Additionally, it called for the establishment of multinational

fuel centers under international auspices with limited

access to the sensitive technology involved.

While seeking tighter controls over international

nuclear commerce, the legislation also recognizes that non-

proliferation is an international problem and that United

States nonproliferation policy should reflect the realities

of the current international situation. Consequently, the

legislation reaffirms traditional U.S. support for the

International Atomic Energy Agency and the Non-Proliferation

Treaty. It also implicitly notes that the decision by many

nations to not build nuclear explosives is a political one,

not based on technical obstacles, and that this situation

can be best maintained if these nations perceive that the



U.S. is a reliable supplier and that they need not possess

sensitive nuclear technologies. It attempts to deal with

this problem by various means, including clarifying previ-

ously uncertain licensing procedures and criteria, authorizing

the NRC to expedite license approvals, directing the President

to seek more comprehensive international safeguards, and

instituting a program for nuclear fuel assurances. It

further attempts to reflect worldwide realities by giving

the Executive Branch substantial flexibility in implementing

its provisions and explicitly stating that nothing in the

Act prohibits the reprocessing of U.S.-supplied fuel or

prejudices U.S. review of the results of the International

Nuclear Fuel Cycle Evaluation.

While the legislation is intended to give the

Executive Branch great maneuverability,, it reflects the

underlying belief that the prevention of nmsmproliferation is

too important an objective to be left within the control of

any one agency — or even one branch of the tripartite U.S.

government. Under this legislation all nuclear-related

exports mr 5t undergo multiple agency, and if necessary

Presidential, review. In selected instances, the Congress

also will review the export request. And then there is

always the possibility of judicial review.

These three concepts all manifest themselves in

the Act's provisions relating to export licenses. Ur.der the

previous regulatory regime mandated by the 1954 Act, the

Nuclear Regulatory Commission made the final decision on

export applications involving special nuclear materials as
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well as production and utilization facilities. The NRC has

made these decisions only after consulting with the Executive

Branch. The review process has been for the most part informal

and governed by interagency understandings. In making its

determination the NRC has been guided primarily by the broad

common defense and security standard of the Atomic Energy Act.

The Non-Proliferation Act substantially modifies

this regulatory regime. The NRC retains the principal

decisionmaking role, but it cannot approve a license without

Executive Branch concurrence. The entire review process is

formalized: timetables are established and certain agencies

are statutorily required to be consulted. The Act also

affects internal NRC decisionmaking. The number of findings

the NRC must make are multiplied with the establishment of

specific criteria against which applications must be measured.

The Commission may make a single finding for more than one

application to the same nation, and it may approve licenses

by finding that there are no materially changed circum-

stances associated with the application from those existing

at the time of ths last export to the same recipient. If

the Commission is unable to reach a decision or denies the

application, the President may direct the NRC to issue a

license. In such cases, as well as where the NRC approves»

an application involving a Presidential waiver, the Congress

may overturn the decision by passing a concurrent resolution

within sixty days.
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Rather than engage in polemics over the wisdom of

the Act in general or certain of its provisions in specific,

it is much more useful at this stage to gauge its probable

effect upon international nuclear commerce. Obviously, the

full impact of the legislation cannot be assessed or even

anticipated at this time. The interrelationships of the

nuclear fuel cycle and the U.S. position in the interna-

tional nuclear community is such that U.S. domestic activ-

ities outside the scope of the Non-Proliferation Act could

significantly affect its impact. For instance, DOE policies

on enrichment capacity, contracting and pricing all will

have an impact upon the ability of the U.S. to be a reliable

and competitive suplier. Additionally, although lengthy and

complex, the legislation only serves as the outline of the

regulatory regime it mandates. In fact, the Act itself

calls for 10 international negotiations and initiatives,

8 sets of implementing regulations as well as 8 analyses and

studies. These actions, of course, could affect substan-

tially the effect the Act will have.

Undoubtedly, the renegotiation of existing agree-

ments for cooperation will be the most significant immediate

effect of the legislation. As previously noted, the Non-

Proliferation Act revised the conditions which currently are

required to be included in these agreements and imposed sub-

stantial new conditions upon them. The most controversial

provisions include: (1) non-nuclear-weapons states must

agree to full-scope IAEA safeguards; (2) retransfers may not

occur without U.S. consent; (3) material of U.S.-origin
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irradiated in U.S.-supplied facilities may not be repro-

cessed, enriched, or — in some instances — otherwise

altered in form or content without the prior approval of the

U.S.; (4) the U.S. must give prior approval rights over the

storage facility for plutonium, U-233, or highly-enriched

uranium which is of U.S.-origin or derivation; and (5)

derived material will be subject to the above requirements.

While the legislation explicitly notes that existing agree-

ments remain in effect pending renegotiation and imposes no

time limit on this provision, other nations historically

have not responded to foreign fiats lightly. As Euratom's

refusal to agree to renegotiate its agreement for cooperation

within 30 days after the enactment of the legislation indi-

cates, these additional requirements will not receive automatic

acceptance among nations which lack the energy resources of

the United States and thus are more sensitive to the mercu-

rial behavior of energy suppliers.

In these negotiations the United States is playing

with a mixed hand. Obviously, its greatest advantage is its

current status; as the major frée-world supplier of enrichment

services. Nevertheless, it is seeking in effect to impose

added conditions on U.S. exports without guaranteeing those

nations an assured supply of nuclear fuel. Furthermore, its

virtual monopoly on enrichment services will end within a

short time. In fact, the only real leverage the U.S. currently

has, short of cutting off supplies, is to negotiate a more

favorable agreement in terms of security and volume of supply.
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Attempting to countervail these weaknesses in the

United States negotiating position, the Non-Proliteration

Act authorizes a host of actions which, if successfully

implemented, could significantlyJstrengthen U.S. ability to

conclude agreements incorporating these terms. The Act

authorizes various U.S. initiatives to provide adequate fuel

supplies, including an explicit statement that it is United

States policy to take actions assuring other nations that it

is a reliable supplier. In accordance with this policy, DOE

is directed to proceed with the add-on to the Portsmouth

facility. To study future needs and alternative solutions,

the President is directed to determine foreign/domestic enrich-

ment needs, and the desirability of foreign participation,

including investment, in U.S. facilities. Furthermore, the

relevant United States agencies are directed to implement

procedures to insure timely and predictable processing of

export licenses and subsequent arrangements. Finally, the

Act directs the President to submit to the Congress within

6 months proposals for the establishment of a International

Nuclear Fuel Authority, including the creation on an interim

stockpile of low-enriched uranium up to an amount sufficient

to produce one hundred thousand MWe years of power from light

water reactors.

The legislation also should clarify the previously

uncertain licensing procedures and standards required for

export licenses, provide much needed guidance on nuclear export

policy to U.S. regulators, and thereby lead to a streamlined
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review process and expedited approval of applications. The

legislation which ultimately emerged from Congress was a

significant improvement in this regard from the versions

reported by the various committees. While the licensing

criteria for the most part remained unchanged and largely

parallel the requirements which must be contained in new and

amended agreements for cooperation, the licensing process

may have been significantly shortened through the adoption

of amendments which, as noted above in lesser detail —

0 authorize the Nuclear Regulatory Commission
to make a single finding for several appli-
cations and to avoid the detailed determina-
tions set forth in the Act by finding that
there are no materially changed circumstances
associated with the application from those
existing at the time of the last application
for an export to the same country;

° limit Executive Branch review to 60 days
unless the Secretary of State authorizes
additional time and so notifies Congress;

° require the NRC to immediately initiate
review of license applications and, to the
maximum extent feasible, expedite the
applications; and

0 allow the President in most instances to
issue a license by Executive Order if the
Commission is unable to reach a favorable
decision within 120 days.

Other provisions of the Act which could serve to

stabilize U.S. export policy include a direction for DOE to

give timely consideration to requests for prior approval of

reprocessing requests. This review will be expedited when

the terms and conditions for such reprocessing are set forth

in the applicable agreement for cooperation or in an inter-
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national agreement executed by the United States and subject

to Congressional review. Additionally, the legislation

calls for a number of studies which could be significant in

influencing future Administration actions. Furthermore,

they provide a means for Congressional monitoring of the

Administration's activities in this regard and could affect

Congressional consideration of related issues such as DOE's

proposals for "commercial pricing" of its enrichment services.

While these provisions may aid U.S. negotiating

efforts, other portions of the legislation provide deter-

rents to effective cooperation and could adversely affect

the ability of the United States to re-establish itself as a

reliable supplier. Aside from its fundamental weakness of

mandating by legislation the inclusion of specific measures

in international agreements, the Act suffers from a number of

provisions which could undermine the predictability essential

to the achievement of its goals. While this result is not

conclusively predetermined by the legislation, it probably

will occur unless the various agencies, Congress and the

courts exercise restraint.

The procedural and substantive complexities of

the Act and the resulting ambiguities create numerous oppor-

tunities for mischief. The review process governing subse-

quent arrangements involves five agencies, a re-alignment

of agency roles, the possible preparation of a Nuclear Prolif-

eration Assessment Statement by the Arms Control and Disarma-

ment Agency, several different approval scenarios depending
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on the nature of the requests and their timing, and, in some

instances, final Congressional review. Although the legis-

lation clearly contemplates increased formalization of the

process, it still allows for ad hoc, case-by-case policy

development by failing to give a detailed standard to guide

U.S. decisionmakers in their determinations on requests to

reprocess at existing facilities. The legislation does not

address such practical issues as whether additions to existing

reprocessing facilities would i grandfathered or whether

contractual or financial considerations would justify approval

for reprocessing. Even a definition of what constitutes a

subsequent arrangement is vague.

While the legislation sets forth specific criteria

which must be satisfied prior to the approval of exports,

neither the Executive Branch nor the NRC is confined to those

factors. Each retains broad authority under the common de-

fense and security standard of the Atomic Energy Act of 1954.

Preferably, the legislation would have defined the common

defense and security standard in terms of the criteria. As

ultimately enacted, however, the common defense and security

standard remains a separate finding and may be a "catchall"

allowing the Commission and/or the Executive Branch to con-

sider a variety of factors not contained therein.

In marking out a significant role for itself in

the export process, Congress also could indirectly frustrate

the achievement of the goals it has legislated. Under the

Non-Proliferation Act, the Congress has given itself review
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authority over any Presidential decision to issue a license

by Executive Order, to exempt a nation from the additional

full-scope safeguards criterion, or to waive the requirement

for the termination of exports. Congress has also retained

its authority to disapprove new or amended agreements for

cooperation. This last authority gains added significance

with the passage of this legislation since various types of

exports including major critical components of enrichment,

reprocessing and heavy water production facilities, U.S.

source material for enrichment, as well as technology

transfers — may not be made unless they are "specifically

authorized" by the appropriate agreement. Whatever "specif-

ically authorized" means, this undoubtedly gives the Congress

an opportunity to make country-specific generic findings on

such exports. Under the legislation DOE is precluded from

entering a subsequent arrangement which involves the commit-

ment of the united States for the domestic storage *é disposal

for an irradiated fuel without giving Congress the opportunity

to veto the arrangement throughout the passage of a concurrent

resolution. This, of course, could remove a significant

bargaining chip from the Administration's negotiating stance

given the few alternatives to reprocessing. Finally, the

legislation provides that in the future if either the House

or the Senate passes a joint resolution to adopt one or more

additional export criteria or decides to modify existing

criteria, the joint resolution will be considered by the

other body under expedited procedures. The ease with which
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Congress can add new criteria could lead to frequent changes

and affect recipient's perceptions of the United States as a

reliable supplier.

The result of the multi-tiered review process

could be a gradual erosion of the United States' ability to

conclude amended agreements for cooperation on favorable

terms. This could occur through several means. The statutory

requirements for timely decisions are in most cases easily

waived, and there, undoubtedly will be reluctance to cut off

debate given the political sensitivities involved in non-

proliferation issues. Not only may this cause delay, it also

could allow an agency to exercise what is, in effect, a veto

power over the regulatory actions of other agencies. This

could lead to "regulation by consensus," that is, a perceived

need to reconcile the competing goals of a number of agencies

prior to taking agency action. Additionally, delay could

arise from an NRC reluctance to tackle difficult export

licenses — as was evidenced by the recent NRC decision to

pass to the President for decision the application to export

low-enriched uranium to the Indian reactor at Tarapur.

In the final analysis perhaps the greatest legacy

of this legislation might be the increased impetus it gives

to international solutions to fuel cycle problems and non-

proliferation concerns. The concept of multinational fuel

centers has been much praised in recent years, but aside from
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the recently-published, landmark study on the subject by

the IAEA little practical work has been done. In fact,

our firm has recently had occasion to look into the legal

aspects of such multinational enterprises and our research

quickly revealed that we were engaged in a pioneering effort.

The Non-Proliferation Act should encourage future

study on the subject. Although the legislation as a whole

is contradictory in this regard, the Act does espouse the

theory of "internationalizing" sensitive portions of the fuel

cycle. The legislative history of the International Nuclear

Fuel Authority proposal indicates that the services envisioned

for the Authority include enrichment, fuel fabrication and

reprocessing. This proposal seeks to make the provision of

nuclear fuel services apolitical, decoupling supply from

the political whims of the moment. Although members of his

Administration have been reluctant to comment on the merits

of establishing INFA at the present time, President Carter

endorsed the concept in principle in his address to the

opening session of the International Nuclear Fuel Cycle on

October 19, 1977.

Additionally, the legislation calls for the con-

centration of all fabrication and stockpiling involving

plutonium, U-23 3 or highly enriched uranium, enrichment and

reprocessing in facilities under effective international

auspices and inspection. The Act would impost strict limi-

tations on the operation imposed to restrict the access of

non-nuclear-weapon states other than the host country to
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sensitive nuclear technology associated with such facil-

ities. All spent fuel would be transferred to international

storage facilities after the minimum necessary cooling-off

period, prior to its shipment to the international fuel

cycle center. Of course, every sweet has its sour, and

aside from the necessity of obtaining the required approvals

from Congress, a number of practical difficulties confront

the implementation of the actions called for in this section.

Foremost among these would be the objectives served by

establishing these facilities. Their legal status, admin-

istrative structure and financing arrangements all could

pose substantial obstacles to their formulation. Other

problem involve considerations of inter alia, basis and

conditions for provision of services, technology use and

control and release criteria for nuclear material.

In closing let me suggest that the Nuclear Non-

Proliferation Act of 1978 could very well accomplish its

objective of continuing to make the benefits of nuclear

energy available under provisions designed to prevent the

spread of nuclear weapons. This, of course, is a delicate

balance and it may be useful to recall the lesson of Nemisis,

the Greek goddess of fate, who sometimes punished man by

fulfilling his wishes too completely. The U.S. can declare

itself the policeman of the worldwide beat on nonprolif-

eration, but an intemperate approach will cause it to lose
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whatever leverage it now may exert over international nuclear

commerce. A spectator is not often allowed to write the

rules. Whatever the ultimate effect of the legislation, I

think a responsible policymaker might review the bulky and

cumbersome requirements of the Act and justifiably approach

it with an attitude, to paraphrase Charles Dickens, that the

gordian knot of an agreement for cooperation is well in his

way; so is the maze of the export license; so is the maze of

the subsequent arrangement.
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