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Introduction

I am pleased to discuss with you some of the experiences of the Nuclear
Regulatory Commission in responding to the challenge of assuring that
responsible differing professional opinion? are considered in its regu-
latory review process. In recent years considerable Commission and
Congressional attention has been focused on the adequacy of policies
and procedures in this area. I will try to bring you up to date on
the steps which the Commission has taken to assure that members of its
staff are able to express freely their best professional judgments.
In doina so, I would like to begin by putting the matter in perspective
as I see it. .

The public attention which has been directed at certain publicly-expressed
differences of opinion in the nuclear field-may well leave some with the
impression that the integration of all responsible professional views
into the decision-making process is a challenge which is uniquely faced
in regulating nuclear energy. My own view is that difficulties associ-
ated with handling the diversity of professional viewpoints in the review
of applications for approval of nuclear facilities is the reflection of a
more widespread and generic problem - an overall communications problem
which stems from the complexity of the issues involved and of the organiza-
tional framework within which they are considered. The controversiality
of some of the Issues may also be a contributing factor.

Although organizational communications problems are not unique to the
regulation of nuclear energy, it is perhaps inevitable that there will
be differing viewpoints among capable and qualified persons as to what
constitutes sound regulatory judgment. In a highly complex technical
field such as nuclear power, there have been and there will continue
to be differences of professional judgment among qualified NRC person-
nel. Some aspects of many engineering judgments are subjective or
qualitative. Competent, responsible professionals will not always
agree on these judgment aspects. A successful review process is, there-
fore, dependent upon seeking arid obtaining a spectrum of professional
views. Thus, a diversity of professional viewpoints should be viewed
as a strength of the regulatory process, not a weakness. Policies
should be maintained which encourage qualified staff to develop and
express their best judgment in carrying out their job. All such views
should be heard and considered. On the other hand, in any organization,
decision points are reached and decisions must be made. An inevitable
aspect of such a process is that some viewpoints will not prevail. That
fact should not, however, be construed as a signal that the regulatory
process is not working.
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The NRC Review Process

Nuclear regulatory review is a highly visible and publicly open pro-
cess. As you know, the Commission is an independent regulatory
agency chartered by the Congress to perform a specific mission which
i t carries out under the oversight of both the Congress and the courts.
The Commission's purpose is to assure that the civil ian uses of nuclear
materials and faci l i t ies are consistent -with the public health and
safety, environmental protection, national security, and the antitrust
laws. A significant share of the Commission's effort is focused on the
use of nuclear energy to generate electrical power.

The Commission conducts an intensive, technical, multi-disciplinary
and multi-step licensing review, by a staff of scientists, engi-
neers, lawyers and administrators, before a nuclear power plant is
bui l t and allowed to operate. The licensing process has two basic
stages - construction and operation, and the process is open and public.
The staff 's final documents, the applicant's submissions, and documents
from the public are al l available in the Commission's Public Document
Room. By way of some background, these are the elements:

Construction Permit Stage

. The staff reviews the u t i l i t y ' s application for a construction
permit, i ts quality assurance prcgram covering design and pro-
curement, and i ts environmental impact report.

. The Department of Justice and the staff determine whether the
construction would be consistent with antitrust laws, and a
public hearing may be held on these matters.

. The staff prepares and publicly circulates f i r s t a draft, then
a final environmental statement which assesses the environmental
impacts associated with construction and operation of the plant.

. The staff prepares a public Safety Evaluation Report, which
is reviewed by the independent Advisory Committee on Reactor
Safeguards. I t , in turn, prepares for the Commission and for the
public record a written report on the safety of the reactor.

. An Independent three-man Atomic Safety and Licensing Board
holds a public hearing on environmental and safety issues
associated with the construction permit.

. The Licensing Board's decision is reviewed by an Atomic Safety and
Licensing Appeal Board and possibly by the Commission.
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Operating License Stage

. The staff reviews the utility's final technical Safety Analysis
Report, and the Advisory Committee on Reactor Safeguards prepares
Its own public report to the Commission.

. The staff prepares another environmental review.

. The Atomic Safety and Licensing Board may hold another public
hearing.

. The Licensing Board's decision is again subject to public review
by an Atomic Safety and Licensing Appeal Board and possibly the
Commission.

Commencing early in 1976, a few Commission employees have publicly charged
that the Commiss-.^n neglects significant issues, restricts staff debate, and
takes reprisals against those who question existing policies. Today, I have
neither the time nor the purpose to discuss the merits of these allegations;
but, however one may view them, these allegations have helped focus attention
on the need for a clearer articulation of policies ard procedures relating to
the handling of differing professional views and this has resulted in positive
steps to improve the system.

The NRC and several different committees of the Congress have reviewed the
technical issues raised as well as the charges of unjustified personnel
actions. The Commission staff concluded that none of the technical issues
raised by the employees constituted a problem that posed undue risks to
the public health and safety. It was noted that many of the issues were
known and already under review and that a higher priority should be given
to selected issues. In some instances, administrative reviews of allegedly
unjustified personnel reassignments are still being conducted.

Legislative Initiatives

In a more general vein, several Congressional committees have shown con-
siderable interest in assuring that federal employees who raise questions
of Improper governmental action, commonly referred to as "whistleblowers,"
are protected from harassment and reprisals. The establishment of pro-
cedures for allowing or encouraging the presentation of differing pro-
fessional judgments would-be an empty gesture if the employee is not
protected from harassment and reprisals. A similar result would obtain
if the employee, after having expressed and documented his professional
judgment, hears nothing further on the subject from management. Legisla-
tion which would deal with such matters generally for all Federal employees
has been introduced, and Congressional hearings were recently held. (See,
e.g., S.2707 and H.R. 9694.)
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These bills would establish a Review Board on Improper Governmental Actions
which would receive complaints from federal employees on Government waste,
abuse, illegality, impropriety, or unethical action.

The Board would consist of three Presidentially appointed members who
would serve three year terms- The Board members could not come from .
either the executive or legislative branches. The Board could appoint such
staff as would be necessary to carry out its functions.

The Board would make a prelininary determination of the allegations it
receives, deciding on their Merits within a thirty day time period.
If the allegations appear to be meritorious, the Board would forward the
matter to the agency head or, when appropriate, to the Justice Department
or the General Accounting Office.

The Board's channelling of allegations determined by it to have merit
would place the responsibility and accountability for resolving the
problems in the hands of the agency heads, the Attorney General or the
General Accounting Office. The Board would require monthly reports on
the progress made toward resolv.»" the matters. If the Board becomes
dissatisfied with the progress, <t could then report the matter to the
President or Congress.

The Board would have subpoena power, and could conduct investigative
hearings, take depositions, and take testimony under oath.

An employee who makes a complaint to the Board would receive the necessary
confidentiality to protect him against reprisals. In addition, an employee
who registers a complaint with the Board which the Board determines to be
1n good faith, even if incorrect, would be protected for two years from
reprisal action. During that time, an employee who suffers any personnel
action that can be considered a reprisal, could go directly into Federal
court for relief without going through the normal administrative proceedings.

As a protection against employee abuse of the Board's process, any complaints
or disclosures which the Board determines to be made in bad faith will waive
the employee's right to protection. A notice will also be included in the
employee's file stating that he made a frivolous or bad faith disclosure.

If, after three years of operation, the appropriate oversight committee
in the Congress determines that the Board has not performed a useful function
or has not had a sufficient caseload to justify its continuance, then the
Congress may abolish the Board by a majority vote of both Houses.

The bills seek to provide federal employees with a place to take substantive
complaints of alleged governmental abuse. It is intended that the Board
would be able to investigate such complaints in a manner that will ensure
their resolution. The Board's channelling and monitoring function is
intended to aid in this regard also, while assuring that the merits of
the problem disclosed, and not the employee who complains, will be the
focus of the inquiry.
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NRC Initiatives

Only time will tell whether legislation of this type will be enacted. In
the meantime, as a result of its own experience, the Commission, commencing
in 1976, has adopted a basic policy regarding differing views by members
of its staff. This policy has several key elements.

. It encourages professional, objective and timely action on differing
views by both staff members and management in the course of routine
business.

. It recognizes that there will be differences in professional judg-
ment, and it encourages the ventilation of such differences.

. It acknowledges the right and the duty of employees to meke known
their disagreements with collegial or agency positions.

It requires, where appropriate, employees to document their concerns,
if they cannot accept the resolution of an issue, and requires manage-
ment to document its reasons for acting contrary to the employee's
concerns; and provision is made for making these documents publicly
available.

. And, in what can be termed an open-door policy, it allows employees
with differing viewpoints or dissents to come and talk to management,
Including the Commissioners and the Chairman,'without recrimination
or retribution.

The basic policy which I have described has been set forth in several
policy statements by the Commission's three successive chairmen, by its
Executive Director for Operations and by office directors. Various
memoranda to all Commission employees have emphasized that vigorous staff
debate and exchanges of different views among the staff and between the
staff and management are essential. For example, a memorandum to the staff
from Dr. Joseph Hendrie, the Commission's current Chariman, stated that it
is not only the right but the duty of the staff to advise management of any prob-
lem which could adversely affect the public health and safety, and that this
should be done even if other employees or supervisors disagree, without
fear of recrimination or retribution.

On the basis of this policy, the Commission's Executive Director for Operations
reemphasized to the office directors and the staff that the Commission had
established an open-door policy to allow seriously concerned employees to
bring their concerns directly to the Office of Inspector and Auditor or to
the Commissioners themselves. In addition, he noted that many concerns
can be resolved at levels below the Commissioners. Though in no way limiting
an employee's right to take advantage of the open-door policy, he pointed
out that many of the staff member's concerns ordinarily should be discussed
first with an immediate supervisor, or, if that appears inappropriate, then
with another supervisor in the same office with whom the matter can be
discussed more corfnriahly.

k-i
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I f , after the discussion, an employee wishes to pursue his concern, the
employee is free to present his concern to the director of his division
or office— either orally or In writing, as he wishes.

I f the employee remains dissatisfied with the director's response to his
concern, he may bring the matter-either orally or in writing—to the
attention of the Executive Director for Operations, the Inspector and
Auditor, the Chairman of the Commission, or to any of the other Commissioners.
As mentioned before, an employee may take this course in i t ia l l y , i f he believes
that the circumstances so warrant.

On the basis of the policy and procedures described, to take one example, the
Director of the Office of Nuclear Reactor Regulation issued a memorandum to
his staff in which he established formal ways for appealing technical
decisions. Under this procedure, technical appeals are to be brought to
successive management levels within the division and office. I f the employee
1s not satisfied, he may appeal to the Commissioners, the Advisory Committee
on Reactor Safeguards, and, f inal ly, place his written comments in the
relevant Safety Evaluation Report and the Commission's Public Document Room.
The Director's formal commitment to this procedure also included a pledge
that no reprisals would be taken against employees arguing their technical
concerns.

I t has also appeared that some personnel management and communication
diff icult ies were attributable, at least in part, to the In i t ia l absence
of agency-wide formal rating procedures for employees. Some supervisors
rated subordinates secretly without providing them an opportunity to see
or discuss the ratings. In response, the Commission adopted an agency-
wide appraisal system with a standardized rating format and a requirement
for supervisors to discuss their ratings not only with their employees
but also with a higher level supervisor.

Three examples from last year should serve to i l lustrate the day-to-day
operation of the Commission's policy on the expression of differing views.
One employee, who disagreed with statements made by his branch chief and
section leader during a meeting of the Advisory Committee on Reactor
Safeguards, submitted his differing opinion in writing to his Assistant
Director. He was then given an opportunity to present his opinion to
the Committee. On two separate occasions another technical reviewer
dissented from the staff position and presented his own opinion to his
Assistant Director, the Office Director and the Advisory Committee on
Reactor Safeguards. In the third case, a branch chief disagreed with
a proposed Commission position. He presented his arguments to his direct
supervisors and the Commissioners. In each Instance, employees with dissenting
technical opinions were heard by NRC management, the Advisory Committee on
Reactor Safeguards or the Commissioners. The employees' opinions were
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thoroughly considered and made public through inclusion of written statements
in the Public Document Room or the relevant Safety Evaluation Report. Very
recently on two occasions staff members with differing views from the staff's
proposed recommendations were permitted to express their views to the
Commissioners in formal public briefings attended by their supervisory
management.

Conclusion

And what are the Commission's plans for the future? These were aptly
summarized by the Chairman in recent testimony before the Congress:

" I t has been my observation that the various memos,
policy statements, and letters establishing the open-
door policy on employee communications and related
matters, as well as my own informal statements on
the subject, are less than a satisfactory and com-
plete definition of the sort of agency policy that
there should be on this subject. With that in mind,
we are moving to prepare a more comprehensive agency
policy and agency-wide procedures which wi l l be incor-
porated as a chapter of our NRC Manual. I intend to
provide ample opportunity for outside input and public
comment, as well as employee recommendations, on the
draft chapter. Of course, we must bear in mind that
this is an extremely d i f f icu l t policy area to cover
In a single written statement—even a manual chapter—
and expect i t to be applicable to al l possible circum-
stances which may arise. But in moving ahead and
establishing a general statement of policy, we are
attempting to set up a system for handling major pro-
fessional, personal, and other kinds of differences.

In short, I hope we are moving into a posture such
that the NRC wi l l be in the vanguard of those agencies
which are truly open, both externally and internally."

,


