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It was t]ie tragedy of the thalidomide children — the children who were born

with dreadful deformities because tueir mothers had, during their pregnancy,

taken the drug thalidomide - which, probably more than anything else, drew the

attention of lawyers and others in the United Kingdom to the uncertainty of the

law governing civil liability in Euch cases. Statute law was silent, and there

were no decided cases in which the Courts had pronounced on whether a claim

would lie for injuries suffered by a child as the result of a wrongful act on

oraißcion which took place before the child, was born, and, if such a claim did

lie, v;hat rules or limitations should govern it. That uncertainty was removed

last year, in a large part of the United Kingdom, when the Congenital

Disabilities (Civil Liability) Act 1976 was enacted.

This is not 3. lengthy Act — it has only nix sections and takes up some three

pages of the Statute book. It is, according to its "Long Title" - that part of
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tin Act of Parliament which summarises its purpose - a two-fold measure; it i&

first of all -

••an Act to make provision as to civil liability in the case of children

born disabled in consequence of some person*s fault";

end secondly an Act -

"to extend the Nuclear Installations Act I965» so that children so born

in consequence of a breach of duty under that Act may claim compensation."

It is on this second aspect of the Act that I propose to concentrate today,

since it seems likely to be of most interest to this Association.

But first I should like to deroribe a little more of the background to

the Act since this also is not without interest.

Vie have in the United Kingdom two bodies known as Lavi Commissions, set up by

Act of Parliament in I965 to promote the reform of the law. The Law Commission

concerns itself with the law of England, the Scottish Lav; Commission with the

lav; of Scotland, which differo in certain respects from that of England.

In I972 the Lord Chancellor requested the Law Commission to advise him on

what the nature and extent of civil liability for ante-natal injury should be.

After lengthy consideration and consultation with experts and interested persons,

principally in the fields of law and of medicine, the Law Commission published

in I974 their "Report on Injuries to Unborn Children" (l). Annexed to the

(l) Her Majesty's Stationery Office, Cmnd. 5709
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ïleport was a draft Bill, which forms the basis for the 1976 Act.

It is not always easy for Governments to find space in their legislative

programmes for measures of law reform, and it seemed doubtful, at one stage,

whether there would be room for this Bill in the 1975~76 Session. However a few

days in each session are alloted to ordinary liembers of Parliament to promote

Bills in which they have an interest. The Members who may introduce a "Private

Member's Bill", as it is called, are chosen by ballot, and on this occasion

the first place was drawn by Mr Ray Carter, the Member for the llorthfield Division

of Birmingham. He chose to introduce the Bill which the Government had had

prepared, based on the draft annexed to the Lav Commission's Report. The Bill

was introduced on 17 December 1975» and was supported by the Government. Seven

months later, on 22nd July 1976S it received the Royal Assent and became law.

The 1976 Act

Section 1 of the Act sets out the general rules which now govern liability

v.'hen a child is born disabled as th£. result, of a fault committed before the

child's birth. I do not however propose to discuss this section, or section 2,

which makes special provision for the liability of a woman driving a car when she

is pregnant, since section^, which deals with injury from radiation, begins by

providing that section 1 of the Act does not affect the operation of the

Nuclear Installations Act I965 as to liability for, and compensation in respect

of, injury or damage caused by occurrences involving nuclear matter or the

emission of ionising radiations. This avoids any conflict between the general

provisionsof section 1 of the 1976 Act and the special regime of nuclear

liability established by the Nuclear Installations Act I965, implementing the

Paris Convention on Third Party Liability in the Field of Nuclear Energy, which

was ratified by the United Kingdom on 23 February I966.
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Nuclear Installations Act docs not net out the provisions of the

Paris Convention word for word, but maker, the necessary provisions in the

national laws of the United Kingdom to give effect to the Convention there.

Liability is established by imposing certain statutory duties on the

operator of a nuclear installation. The first is a duty to secure that no

occurrence involving nuclear matter, whether on the site of the installation or

(in certain circumstances) in the course of carriage to or from that site,

causes injury or damage of the kind described in the Act - that is to say injury

or damage arising out of or resulting from the radioactive properties, or a

combination of those and any toxic, explosive or other hazardous properties, of

that nuclear matter. A second duty is imposed: to secure that no ionising

radiations emitted from anything on the sitò, or from any viaste discharged on or

from the site, cauee injury or damage. (Sectionsy to 10).

The Act then provides (in section 12) that vrhere any injury vr damage has

been caused in breach or either of those duties, compensation shall be payable

in accordance vjith later provisions of the Act, but not otherwise.

Extension of the 1965 Act by the 1976 Act
IT •••Tiri a-rmiiriiii «- i " - 11 li —*"-i l w a n r f i i i i i^imfm > , i ril'i nu-nnnni <.!••-• m IT7..JHM—if «••—»

What we have to consider is the case where the parent of an unborn child is

exposed to radiation in circumstances constituting a breach of the duties

imposed by che I965 Act and as a result the child is born with some deformity.

English law docs not recognise ihe foetus - the child in the womb - as a legal

person separate from the mother. It might therefore be argued that the operator
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had no duty under the Act to secure that a foetus was not injured, since such a duty

could be owed only to a living legal person. Whether or not this argument would

succeed, the new Act sets the position beyond doubt by providing, first, that

anything vihich affects a man in his ability to have a normal healthy child, or

which affects a woman in that ability, or so affecta her when she is pregnant

that her child is born with disabilities which would not otherwise have been present,

is an "injury" for the purposes of the 1965 Act - S )

The Act then goes on to provide that if a child is born disabled as a result

of an irjury to cither of its patents — the word "injury" being given the extended

meaning that I have just described - and that injury is caused in breach of the

duties imposed by the I965 Act, the child's disabilities are to be regarded, for

the purposes of the 19^5 Act, as "injuries caused on the same occasion, and by

the same breach of duty, as was the injury to the parent".

Thero should therefore be no difficulty about bringing an action under the

I965 Act in such a case, if there is medical evidence to establish that the

disabilities of the child were caused by a nuclear incident for which the operator

is liable under that Act.

The new Act also explains, 'in later provisions, what is meant by the word

"born" in this context: "born" means born alive, the moment of a child's

birth being when it first has a life separate from its mother — section .̂ (2) (a) ;

and what is meant by being born "disabled" or "vûth disabilities": these

expressions mean being born with any deformity, disease or abnormality, including

predisposition (whether or not susceptible of immediate prognosis) to physical

or mental defect in the future - .section^/^(l). Here again these provisions should

help to avoid argunent over tho meaning of these expressions.



The extended meaning given to "injury" by the neu Act also removes another

argument which might possibly have been raised if liability for the child's

injury had simply been based on liability for injury to the parent, although

it is an argument which is perhaps more likely where the child's injuries arc

attributable to drugs administered to the mother than in the case of radiation

injuries. It may happen that the mother is not herself injured in any way by

the thing which causes injury to the child: indeed, in the case of drugs, the

mother's health may actually be improved; and this would, bar any claim which

had to rely simply on proof of injury to the parent. The new Act makes it

clear that anything which affects the mothex"1 in such a way that her child is born

disabled will constitute an injury to the mother for the purposes of the 1965

Act.

The Act then goes on to deal with the case where the parent has contributed

in some way to the injury sustained by the child. Under the 19^5 Act (section

13(6y)t "the Court may reduce the amount of compensation which would otherwise

be Dctyable to a claimant under the Act if he has brought the injury or damage

upon himself by his own deliberate or reckless act. The Court has a discretion

as to whether it will reduce the compensation in such a case, but if it does
the

it nay do so only to the extent that/oausing of the injury or damage was

attributable to the claimant's act.

The new Act enables a similar reduction to be nade in the compensation

payable where the birth of the child with disabilities was caused by the

deliberate or reckless act of the parent - section 3(4)»

Moreover, the new Act gives a remedy to the child not only in the case

where the injury is caused while the child is in the womb, but also in the

case where the disability of the child is due to an injury sustained "by either
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of the parente even before the child was conceived: you will recp.ll that section

3(2) of the Act refers to "anything which affects a man in hio ability to have a

normal, healthy child, or affects a woman in that ability".

The nev; Act therefore provides that no compensation shall be payable in the

child's case if the injury to the parent preceded the time of the child*s conception,

and at that time c'ither or both of the parents knew the risk of their child being

born disabled - section 3(5).«

This provision follows the rule laid down in the earlier part of the new Act,

codifying the general law. It was considered that the knowledge of the parent

that any child subsequently conceived war» likely to be born disabled should be

deemed sufficient to break the chain of causation between the act or omission giving

rise to the injury and the injury itself. It is of course only claims in respect

of the injuries to the child which are barred in such circumstances: the parents

would have a cause of action for the injury which they presumably had suffered, in

that their ability to have a normal, healthy child had been impaired.

There is one other special rule which the new Act applies both to claims under

the general law as laid down in the Act and to claims under the 1?65 Act as

extended. This is the provision in ̂ ejctjLorwĴ Ĵ̂  that loss of expectation of life

shall not be taken into account in assessing the compensation payable unless the

child lives for at least 48 hours. Loss of expectation of life is recognised by

English lavi as a special head of damage, which may be claimed by the injured party

or by his personal representatives after his death. Normally only a modest sum is

awarded under this head, particularly in the case of a child, and it was considered

right to exclude this head of damage altogether in the cases covered by the new Act,

unless the child survived birth by at least 48 hours.

The remaining provisions of the new Act which affect the 1965 Act can be

mentioned quite briefly,
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provides that the Act applies in respect of births after its

passing, on 22 July 1976, "but not in respect of children bom up to that date.

Section A(6) enables section 3 of the new Act to be extended, like the

I965 Act, to any of the Channel Islands, the Isle of Man or to any territory

outside the United Kingdom for the international relations of which the Govern-

ment of the Uiiited Kingdom are responsible.

Section 5. provides that the new Act binds the Crov;n, thus putting Government

Departments in the came position as private individuals and corporations, so far

as this Act is concerned.

Section 6(2}. provides that the nevi Act extends to Northern Ireland but not to

Scotland. As I mentioned earlier, Scotland has its own legal system, which is

not the same as that of England. The Scottish Law Commission were requested to

consider and advise on the law relating to liability for antenatal injury, and

concluded, in their Report (2) published in August 1973,' that the Scottish

courts, by applying existing principles of law, would adiait the right of a

child who has been born alive to recover damages for antenatal injuries which

it had sustained by reason of the wrongful act of another, whether that act

occurred before or after conception, and that accordingly legislation on the

matter was not necessary. This view was accepted by the Government.

Conclusion

The 1976 Act does not make any very substantial change in the law of

England. If a case of antenatal injury had come before the Courts, it is

(2) "Liability for Antenatal Injury", Her Majesty's Stationery Office, fend. 5371
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xmlikely that they would have refused a remedy. However the Act does clarify

this particular area of English law. We all hope that no cases of this kind

vdll occur; but if they do, the task of the plaintiff should be a little easier,

thanks to the Congenital Disabilities (Civil Liability) Act I976.



PROVISIONS OP TliE COlTGEilITAL DISABILITIES

(CIVIL LIABILITIES) AGT I976 EXTEUDIÏÏG

TIIE NUCLEAR INSTALLATIOîïS ACT 1965

S option 3. - (l) Section 1 of this Act does not affect the operation of

the Kuclear Installations Act I965 as "to liability for,

and compensation in respect of, injury or damage caused

by occurrences involving nuclear matter or the emission of

ionising radiations.

Disabled
birth clue to
radiation

(2) For the avoidance of doubt anything which

(a) affects a mar. in his ability to have a normal,

healthy child; or

(b) affects a woman in that ability, or so affects her when

ehe is pregnant that her child is born with disabilities

which would not otherwise have been present,

is an injury for the purposes of that Act.

(3) If a child is born disabled as the result of an injury to

either or its parents caused in breach of a duty imposed by

any of sections 7 to 11 of that Act (nuclear site licensees

and others to secure that nuclear incidents do not cause injury

to persons, etc.), the child's disabilities are to be regardée*.



under the subsequent provisions of that Act (compensâtion and

other matters) as injuries caused on the same occasion, and by

the same breach of duty, as was the injury to the parent.

(4) As respects compensation to the child, section 13(6) of that

Act (contributory fault of person injured by radiation) is to be

applied as if the reference there to the fault were tô the fault

of the parent.

(5) Compensation is not payable in the child's case if the injury

to the parent preceded, the time of the childr s conception and at

that time either or both of the parents knew the risk of their

child being born disabled (that is to say, the particular risk

created by the injury).

~ (-0 References in this Act to a child being born disabled or with

disabilities are to its being bom with any deformity, disease
Interpretation
and other or abnormality, including predisposition (whether or not
supplementary
provisions susceptible of immediate prognosis) to physical or mental defect

in the future.

(2) In this Act -

(a) "born" means born aLive (the moment of a child's birth

being v/hen it first has a life separate from its mother),

and "birth" has a corresponding rceaning;
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(4) No damages shall "be recoverable under either or those sections

in respect of any loss of expectation of life, jior shall any such

loss be taken into account in the compensation payable in respect

of a child under the liuclear Installations Act 1965 as extended

by section 3, unless (in either case) the child lives for at

least 48 hours.

(5) This Act applies in respect of births after (but not before)

its passing, and in respect of any such birth it replaces any

law in force before its passing, whereby a person could be liable

to a child in respect of disabilities with which it might be

born;

(6) References to the Euclear Installations Act 196*5 arc "to that

Act as amended; anr1 for the purposes of section 28 of that Act

(power by Order in Council "to extend the Act to territories

outside the United Kingdom) section 3 of this Act is to be

treated as if it were a provision of that Act.

Section g This Act binds the Crown.

Crown
application

Section 6 (l) This Act may be cited as the Congenital Disabilities (Civil

Citation
and extent

Liability) Act I976.

(2) This Act extends to Nortnern Ireland but not to Scotland.
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