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1» Introduction

To cover every aspect of this broad subject is beyond the

scope of this paper. I should only like to treat a few

specific questions which arise from the viewpoint of one

dealing in practice with the conclusion and execution of

export orders for nuclear power stations. I will first

touch upon a few problems concerning liability for nuclear

damages under civil law. Then I will turn to the provisions

of law underlying the licensing procedure, a matter of

particular importance in export business. Finally, I feel

that we should discuss the export restrictions resulting

from the so-called safeguards.

2. Liability for Nuclear Damages under Civil Law - * ' /

It would surely mean carrying coal to Newcastle if I were

to deal at length with the principles of civil-law liability

for nuclear damages before an audience such as this. Numerous

experts have concerned themselves with this particular matter

for many years. I need only remind you of the 1975 Nuclear

Inter Jura at which our universally respected Vice President,

Mr. Enrique Zaldivar, presented interesting views on the

subject of civilrlaw liability for nuclear damages. This is

why I would like merely to cover a few specific points which

continue to create problems in export business.

2.1 The Term "Operator" of a Nuclear Power Plant

Among the international conventions which govern liability

for nuclear damages, the Paris Convention has come to be

the most important one, having been ratified respectively

taken over by 12 countries to date. Like the other conven-



tions, the Paris Convention has also introduced the term

"strict liability". The exclusive and sole liability of

the operator of the plant has been defined for nuclear

third-party damages as well. Article 6, para b ) , provides

that "no other person shall be liable".

unfortunately, the Paris Convention gives no clear definition

of the term "operator of the installation". According to

Article 1, a) (VI) of the Paris Convention, operator in

relation to a nuclear installation means the person designated

or recognized by the competent public authority as the operator

of that installation. This definition doesn't exclude that

the manufacturer of an installation may also be regarded,at

least up to the time it is handed over to the client,as

operator in the sense of the law governing liability. From

the time the contract is concluded, the exporter will have

to live with the possibility that the authorities concerned

-will regard him as the operator in the sense of the Paris

Convention when the license for the first criticality is

issued a few years later. For the manufacturer, this will

result in difficult insurance problems possibly entailing

considerable costs. When a delivery contract is concluded,

care must be taken to provide for such a case. One way of

doing this is by stipulating that the manufacturer in relation

to his client is never regarded as operator of the installation.

2.2 Revised Laws of Liability

Host of the countries likely to place orders for nuclear

power stations have enacted nuclear and atomic legislation

which, similar to the Paris Convention, provides for channel-

ling of liability on to the operator. This excludes the

manufacturer's and his subcontractors liability for nuclear

third-party damages. But it still remains the task of the

lawyer providing counsel to look into the arrangement
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governing recourse in each individual case. For example,

he will find under Article 4 of the "Nuclear Damage

Compensation Law" of Korea that recourse against the

manufacturer is possible not only where intent, but

even where serious errors are involved. Other contractual

arrangements between the manufacturer and customer are,

of course, possible and certainly called for.

The manufacturer will also have to expect a country's

law on liability, which channelled liability on to the

operator at the time the contract was concluded, to be

changed at the expense of the manufacturer during the long

validity of the contract. For this reason, mere reference

in the contract that liability for nuclear third-party

damages is governed by applicable national law, is no

adequate safeguard for the manufacturer. It is instead

recommended to include a provision under which the manu-

facturer's release clause in the liability arrangement

agreed between manufacturer and client remains unaffected

by any subsequent change in the law.

2.3 Liability in Countries not having Atomic Legislation

In countries where atomic legislation is non-existent,

liability for nuclear third-party damages is governed by

general principles of law. This means, of course, that

any person or any company involved in the manufacture of

the installation is liable for damages he or it has caused

willfully or negligently.

As a rule, the manufacturer of a nuclear power station

vili wish to eliminate this liability. But since it is

not possible under general principles of law to exclude

liability at the expense of a third-party sustaining

damage, the manufacturer in contracting with the client

will stipulate release by the client from any third-party
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claims.

ïn his presentation at the Nuclear Inter Jura 1975,

Mr. Enrique Zaldivar already pointed out (Nuclear Inter

Jura 1975, Proceedings, pp. 208-211) that the effectiveness

of such an exclusion of liability is only beyond doubt whre

slight negligence is concerned. If intent or gross negli-

gence is involved, exclusion of liability may be legally

ineffective under some legal systems. I will not expand

further here on this statement.

It appears important to us that the manufacturer not be

satisfied with such acceptance of liability by the client

even if its effectiveness is unquestioned. This is true

whenever the client is a private company for which the

government concerned does not accept liability. To make

sure that the manufacturer is released from any liability

even in the absence of atomic legislation channelling

liability, the manufacturer will have to insist on recei-

ving a government guarantee. This guarantee should state

that the government concerned will release the manufacturer

from liability if the client, for whatever reason, fails

to meet his obligation to release the manufacturer.

3. Consequences of Licensing Procedure under the Atomic Law

One of the difficult problems encountered in the export

of nuclear power stations is a satisfactory arrangement

covering the consequences resulting from the implementation

of the licensing procedure required under the Atomic Law.

The supplier is frequently unable to tell what safety

requirements his equipment faces in the client's country.

. This is the case whenever a nuclear powar station is the

first one to be built in the client's country, and where
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safety requirements are established only as execution of

the project progresses. But even in countries which already

have nuclear power stations supplied by other manufacturers,

it will be difficult to get a fairly accurate idea of the

modifications and additions required by the licensing

authority. On the other hand, the client will obviously

wish to receive an installation which meets the require-

ments of the licensing procedure in his country. It should

not be necessary to point out that any additional require-

ments established by the authorities will have the effect

of changing the manufacturer's scope of supply and thus

the factors on which the original price was based..

The manufacturer could allow for any costs arising from

the licensing procedure by including an extra charge in

his price to cover such a risk. But since the amount of

the extra charge would be fixed arbitrarily, the client

might be paying for risks which never materialize, making

this approach unsuitable.

A possible solution to this problem is to set down the

scope of supply in a specification and, with regard to the

ability of licensing, to determine it to a certain date.

Where any questions arise because of the specification not

being detailed enough, reference could be made in the

contract to the scope of supply required for some standard

installation. The cost of any official requirements going

beyond the defined scope of supply would be borne by the

client. This appears to be a fair solution which avoids uncer-

tainties, as far as this is reasonably possible.

Such additional requirements may lead to delays in the

completion of the installation. In this case, the manufacturer

will not be satisfied with being released from the obligation

to pay a penalty. He rather has to pay attention to establish
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a claim in the contract which gives hiss the reimbursement

of the additional cost arising to him as a result of the

delay. This surely means additional expenditure for the

client. There is no way but by electricity rates to pass such

costs on to the general public.

4. Effects of Safeguards on the Export of Nuclear Power Plants

The possibility of using nuclear energy for purposed other

than peaceful ones has made the supply of nuclear installations

subject to special controls and licenses. In this last section,

I would like to look briefly into the legal problems involved

in this respect.

4.1 Using the Federal Republic of Germany as an example, the legal

situation prevailing there may be outlined as follows:

Under the Foreign Trade Law, the export.of nuclear installa-

tions required the approval of the federal government. This

applies not only to the export of hardware, but to the trans-

fer of nuclear know-how as well. The equipment and plant

subject to licensing are specified in a nuclear energy list

appended to the Foreign Trade Law. The federal government

of Germany will issue this licence only if the country re-

ceiving the nuclear equipment undertakes to implement safe-

guards aimed at ensuring the peaceful use of nuclear energy.

4.2 The insurance of an export license causes the checks of the

IAEO to be applied automatically only to those countries

which have ratified the Non-Proliferation Treaty. By ratifying

the Non-Proliferation Treaty these countries have undertaken

to place their entire fuel cycle - whether purchased or self-

developed - under the authority of the IAEO safeguards. The
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Situation is different with countries which, for whatever

reason/ have not ratified the NP Treaty. They have to be

included in the system of checks in another manner, such as

by additional provisions. But even with those who have signed

the NP Treaty, it is no longer sufficient to accept and comply

. with the checks specified by that Treaty. These countries,

too, have to agree to accept additional checks before an

export licence is issued.

4.3 As to their contents, the provisions underlying the checks

are based on guidelines which the countries supplying

nuclear equipment discussed last year. The main elements

of these guidelines are:

- Formal undertaking of the country receiving nuclear

equipment to use it for peaceful purposes exclusively •

- Establishing physical protection against theft and

sabotage

- Applying the IAEO safeguards to all nuclear equipments,

objects and materials supplied, i.e. for the life of the

equipment . ?
i

- Using sensitive technologies (reprocessing, enrichment,

heavy water production) safeguards not only for objects

and equipments supplied, but also for those planned and

set up by the receiving country itself with the aid of

know-how supplied or derived

- Discretion of the exporting countries with the passing

on of sensitive equipments, sensitive technologies and

weapon-usable materials

Consultation with other exporting countries in questions

of doubt



4.4 The task of the lawyer concerned with preparing the

delivery contract is to allow for adequate provisions

in the event that an er.port licence is not issued or

subsequently revoked. In this connection, I would remind

you of what Mr. J.F.D. MacIsaac said at our last meeting

in Aixe-en-Provence (Nuclear Inter Jura 1975, proceedings,

p. 188 et seq.). However, it is very difficult in practice

to find contractual arrangements which are acceptable to

both parties.

5. Outlook

I would like to see the tricky question of safeguards

and export restrictions dealt with at greater length

at the next Inter Jura than was possible in this brief

. review. I think it should be recommended to the Presidium

to make this problem the sole subject of a meeting.
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